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| | | 4 8. C. 4 Mod. 2 s 222, 
Blankard ver/ws Galdy. Trin. 5 W. & M. B. R. Intr. . 
Paſ. 3 W. & M. Rot. 35. F 
; * ; | | i 
N Debt on a Bond, the Defendatit prayed Oyer of the Condition, atid plead- Where an | lababited 
ed the Statute E. 6. againſt buying Offices concerning the Adminſtration Country is found out and 
of Juſtice ; and averred, That this Bond was given for the Purchaſe of the 1 1 e 
Office of Provoſt-Marſhal in Jamaica, and that it concerned the Adminiſtra- immediately in | Sony af 
tion of Juſtice, and that Jamaica is Part of the Revenue and Poſſeſſions of the but in the Caſe of an inha- 
Crown of England: The Plaintiff replied, That Jamaica is an Iſland beyond the bited Country conquered, 
| Seas, which was conquered from the Indians and Spaniards in Q: Elizabeth's Time, — till TY = | 
and the Inhabitants are governed by their own Laws, and not by the Laws of Jr, Kc. 2 Aud. ! , 
England: The Defendant rejoined, That before ſuch Conqueſt they were govern- 4 Leon. 63. 7 Co, Calvin 
ed by their own Laws; but ſince that, by the Laws of England: Shower argued 23. Vaugh 279. Ke. 
for the Plaintiff, That on a Judgment in Jamaica, no Writ of Error lies here, 2 Vent. 4. Poſt. 666. 
but only an Appeal to the Council; and as they are not repreſented in our Parlia- 828 P * 74 
ment, ſo they are not bound by our Statutes, unleſs ſpecially named. Vide And. * 215 
115. Pemberton contra argued, That by the Conqueſt of a Nation, its Liberties, 
Rights and Properties are quite loſt; that by Conſequence their Laws are loſt 
too, for the Law is but the Rule and Guard of the other; thoſe that conquer, can- 
not by their Victory loſe their Laws, and become ſubject to others. Vide Vaugb. 
405. That Error lies here upon a Judgment in Jamaica, which could not be if 
they were not under the ſame Law. Ei per Holt C. J. & Car. © 
iſt, In Caſe of an uninhabited Country newly found out by Engliſh Subjects, 
all Laws in Force in England are in Force there; ſo it ſeemed to be agreed. 
2dly, Jamaica being conquered, and not pleaded to be Parcel of the Kingdom 
of Englaud, but Part of the Poſſeſſions and Revenue of the Crown of England 
the Laws of England did not take Place there, until declared ſo by the Con- 
queror or his Succeſſors. The [fe of Man and Ireland are Part of the Poſſeſſions 
of the Crown of England; yet retain their ancient Laws: That in Davis 36. it 
1s not pretended, That the Cuftom of Taniſtry was determined by the Conqueſt 
of Ireland, but by the new Settlement made there after the Conqueſt : Thar it 
"35 impoſſible the Laws of this Nation, by mere Conqueſt, without more, ſhould 
ake Place in a conquered Country; becauſe, for a Time, there muſt want Offi- 
bis, without which our Laws can have no Force: That if our Law did take pgg 5 10. 5 Mod, 187. 
a, yet they in Jamaica having Power to make new Laws, our general Laws | — 
may be altered by theirs in Particulars; alſo they held, That in the Caſe of an 
Infidel Country, their Laws by Conqueſt do not entirely ceaſe, but only ſuch as 
ire againſt the Law of God; and that in ſuch Caſes where thę Laws are rejected 
＋— the conquered· Country ſhall be governed according to the Rule of na- 


ral Equity, Judgment pro 9u . 


P. 412 


Vor. II. 
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Vide poſt 672. Matthew verſus Burdett. Hill. 1 Ann, B. R. 


| 2 — 3 * . 
1 he ) 8 1 N the primitive Church, the Laity were preſent at all Synods: When the 
blige not the Laity without 1 Empire became Chriſtian, no Cannon was made without the Emperor 

the Conſent of the 2 le. Conſent : The Emperor's Conſent included that of the People, he having in 
1 * 4 po himſelf the whole legiſlative Power, which our Kings have not : Therefore, ir 
pag 28 to 33, 12 Co. 72 the King and Clergy make a Canon, it binds the Clergy in re Eccliſiaſtica bur it 
2 Inſt. 57, 547, 653, 657. does not bind Laymen; they are not repreſented in Convocation ; their Count 
2 Rol. Abr. 226, 454. is neither aſked nor given. * | 

Mo. 782. Br, Ordinary i. ; 3 
2 Cro. 670. 2 Brownl. 38. Cro. Car 588. Palm. 379. z Salk. 318. 8. C. 2 V 
B. R. tempore Ld, Hardwicke 3, 326, 30 %ꝙ9%99]ꝗ9ſ ee 
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n * Leaſes. 


2 Show. 31. 


Out VM Haths verſus Aſh, Tr in. 8 Will. 32. B. 


* 1 wa 0 N +4 Leaſe to commence à datu, includes the Day of the Date. Adjudged 
z Lev. 438. 5 Co. 21, by three Judges againſt Treby, C. J. But note, à die datus excludes the 
100. Cro. Jac. 258, 18. Day, Vide 5 Co. 1. 94 %. 2 Co. 55. 2 Bulſi. 83, 305. 3 Bulſt. 203. Aleyn 77. 
called Hatter ver. Ray. 84. | | f 33 1 5 


Aſhe. Al. 77. 1 Rol. 8 | 

R 8, 3. 1 Wilfon 176. 2 He i i | | 

Ib. 165. 2 Ld. Ray. 1242. Stomfil verſus Hicks, Mich. 9 Will. 3. C. B. 
2 6 . ; 


(2) | Ez 
Leaſe for a Year, and fo Leaſes to B. for a Year, and from Year to Year as long as it ſhall pleaſe 
_ . A both Parties. Adjudged that this is a Leaſe for two Tk and er. | 
Holt 414. S. C. at Will; and ſo it was ruled inter Bellaſis and Burbrich. Hill. 8 W. 3. C. B. Vide 

= PTY infra, pl. 4. contra, and pl. 6. ; +: Ys 
Termor for Years grants for A. poſſeſſed of a Term for 100 Years, grants the Land, Hebendum for 40 
a leſs Term, to commence Years, to commence after his Death. This is a good new Leaſe; and if H. pol- 
after his Death. Good. 1 ſeſſed of a Term for 20 Years, grants the Tenements for nineteen Years, to com- 
2 4 R 8 2 455 4 mence after his Death, this will be good for ſo much of the twenty Years as ſhall 
Cro. El. 77 _ be unexpired at the Time of his Death. Ruled by Holt C. J. at Lent-Aſſizes at 

| Dorcheſter, 10 W. 3. Gree verſus Studley, | - 

(4) 10 If A. demiſe Lands to B. for a Year, and ſo from Tear to Year, this is not a 
1 N Leaſe for two Years, and afterwards at Will ; but it is a Leaſe for every parti 
diu, &c, what it is, and cular Year, and after the Year is begun, the Defendant cannot determine the 
when it may be determined. Leaſe before the Year is ended. But in a Leaſe at Will, the Defendant may de- 
Vide prox. p., When Leſſor termine his Will after Payment of his Rent, at the End of a Quarter, but not 
W__ _— Vil _ the Beginning, leſt the Leſſor ſhould loſe his Rent. The Leſſor cannot determine 
mine nis nn, ae te his Will in the Middle of a Quarter, without permitting the Tenant to have the 
Emblements. Ruled by Holt C. J. at Summer-Aſſizes at Lincoln, 1699. 


Leighton verſus Theed. Hill. 13 Will. 3, B. R. 1 Ld. Raym. 70). 
| wt 8. C. 
(s) 


When Leſſor or Leſſee at F H. holds Land at Will, rendering Rent quarterly, the Leſſor may determine 
Will may Getermine WER 1 his Will when he pleaſes ; but if he determines it within a Quarter, he ſhall 
þ 1 # prox. P. Ude loſe the Rent which ſhould ® have been paid for that 9 in which he deter- 

1 | mines it. So the Leſſee may determine it when he pleaſes, but then he mult pa 


* 
. the Quarter s Rent. Per Holt C. J. 


R - 
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Legg verſus Strudwick. Hill: 7 Ann. B. R. 
N Replevin the Defendant avowed, for that he being ſeiſed in Fee of the Locus Paro bene 0 bot bus 
in qu, demiſed the ſame to A. Habendum de anno in annum & ſic ulira quamdiu Year to Year; & ſic ultta 
ambabus partibus placeret, to commence from Ladyday 1703, rendering an annual In WE &c. is a Leaſe for 
Rent, payable quarterly. The Leſſce entered, and died the 19th of December ſubſeguent and after every 
7 for a Year and a Half ending at Chriſtmas bef ne A REIN, bot 
1706. And che Rent for a Year and a Half ending at Chriſmas before was Ar- determinable till that be en- 
rear, for which the Leſſor entered and diſtrained. To this the Plaintiff demurred. de] See p. 413. 1 Mod. 
Ft per Curiam it was held, firſt, That after the two Years, the Leſſor or Leſſee 4+ 1 Lutw. 213, 214. 
ht determine; but if the Leſſee held on, he was not then Tenant at Will; but Nep. A. Q 203. 8. C. 
. : Holt 417. And not void 
for a Year certain; for his holding on muſt be taken to be an Agreement to the þ 


original Contract, and in Execution of it; and the firſt Contract was from Year — 
to Year, 2dly, The third Year is not in the Nature of a diſtinct Intereſt, be- 
cauſe it ariſes from the ſame executory Contract, and therefore the Leſſor may 
diftrain the third Year for the Rent of the ſecond; and ſuch an executory Contract 

as this, is not void by the Statute of rauds, though it be for more than three 
Years, becauſe there is hereby no Term for above two Years ever ſubſiſting at 
the ſame Time; and there can be no Fraud to a Purchaſer, for the utmoſt Intereſt 
that can be to bind him, can be only one Year. And Holt C. J. cited this Caſe 
coram ale C. J. A Compoſition was agreed upon between the Parſon and his 
Pariſhioners for Tithes quamdiu ambabus partibus placuerit. If the Pariſhioner 
plughs and ſows, the Parſon ſhall not thatYear recede, and demand Tithe in 
Kind, but muſt make his Election at the Beginning of the next Year ; for the 
Pariſhioner would not perhaps have ſowed his Land, but that he relied upon his 


Contract. Cro. El. 775. Keil. 65. Aleyn 4. 2 Jon. 5. 1 Sid. 359. 14 H. 
8, 10, | | a 


* Legacy. js v Pats. 
h Vide polt 464, 508, 547. 
Ewer verſus Jones. Mich. 2 Ann. B. R. 


| 3 1 
T was held by Holt C. J. clearly, That a Deviſee may maintain an Action at Action lies for a Legacy de- 
Common Law againſt a Tertenant for a Legacy deviſed out of Land; for Liſed out of Land. See 2 


where a Statute, as the Statute of Wills, give a Right, the Party by Conſequence Show. 36, 37. 1 Chan. 


. Caſ , 287, : 
ſhall have an Action at Law to recover it. Chan. Rep, os & 


| prox. pap, Mod. Caſes 20. 
Smell contra Dee. Mich. 6 Ann. In Canc. & Mod. 25. Holt. 419. 


S. C. 2 Ld. Raym. 937. 
| FF Bequeathed by his Will in theſe Words, viz. I give 100 l. a- piece to the two *. (2) 
Children of J. S. at the End of ten Years after my Deceaſe : The Children Where a Time is annexed 

died within the ten Years. Ez per Cowper Lord Chancellor, This is a lapſed to the Legacy, and not to 
Legacy, and ſhall not go to the Executors of the Children; for the Diverſity is 2 ans Logue 
where the Bequeſt is to take Effect at a future Time, and where the Payment is lapſed. OP - 
to be made at a future Time. And though it was objected by Sir Thomas Powys, 664. c. 8 LEI 
That this differed from the Caſe where a Man diviſed 1001. to F. S. at his Age of 

twenty-one, becauſe it is a Contingency whether he attain. to that Age; but the 

Expiration of the ten Years is inevitable ; yet the Lord Chancellor anſwered, 

That wherever the Time is annexed to the Legacy itſelf, and not to the Pay- z Vent. 346, 366. 2 Chan. 
ment of it, if the Legatee dies before the Time of Payment, it is a lapſed Le- Cafes 155. Skin. 148. 
17 in that Caſe, Vide Dy. 59. 5. 2 Vent. 342. Off. Ex. 347. Suinb. 311, eg 5 mm 

If a Legacy be deviſed generally, and no Time aſcertained for the Payment, e 

and the Legatee be an Infant, he ſhall be paid Intereſt from the Expiration of 

the Iſt Year after the Teſtator's Death; but it ſeems a Year ſhall be allowed, 

for ſo long the Statute of Diſtribution allows before the Diſtribution be com- 

pellable, and fo long the Executor ſhall have, that it may appear whether there 

be any Debts ;. but if the Legatee be of full Age, hie ſhall only have Intereſt 

Vor. II. RES 3 T from 
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Libellus Famoſus. 


from the Time of his Demand after the Year ; for no Time of Payment beins 
ſet, it is not payable, but upon Demand, and he ſhall not have Intereſt, but from 
the Time of his Demand; otherwiſe it is in caſe of an Infant, becauſe no Laches 
is imputed to him. But where a certain Legacy is left payable at a Day certain, 


* P. 416 it muſt be paid with * Intereſt from that Day. Et nota ;, The Intereſt allowed is 


5 l. per Cent, Per Cowper Lord Chancellor. | 


Hern contra Merick. Coram Harcourt Lord Chancellor. In Cane. 


1 | 

Where real Eſtate ſhall be I Seiſed in Fee, and indebted by Bonds, by Will gives Legacies to Children 
Charged 1 . e = 3 (whom he had otherwiſe provided for before) and deviſes his Land to his 
po 29g "oh Troy \g z eldeſt Son in Tail. The eldeſt Son being alſo Executor, pays the Bonds with the 
Chan. Rep. 200. 1 Chan. perſonal Eſtate ; and now the Legatees brought a Bill to come againſt the real 
Caſes 57, 257, 2538. 1 Ftate in the Place of the Bond Creditors, and be paid out of the Land. The 
Wilſon 24. 2 Atk. 624. Court ſeemed to admit, That if the Lands had deſcended, the Legatees might 
1 Vent. 31. have been relieved in this Manner; but ſince the Teſtator had deviſed them, it 
was reſolved, That they ought to be exempted; for it was as much the Teſtator' 
Intention that the Devilſze ſhould have this Land as the other ſhould have the Le- 
gacies, and a ſpecifick Legacy is never broke into, in order to make good a 
pecuniary one. Allo this Caſe is out of the Statute againſt fraudulent Deviſes, 
becauſe the Debts are paid, and the Children being otherwiſe provided for, are 
not in the Nature of Creditors. Nota ; This Cale was upon an Appeal from the 
Decree of the Maſter of the Rolls, who held, That the real and perſonal Eſtate 
ſhould be ſo charged, that both the Debts and Legacies ſhould be paid. 


* — ä 


0 : ; — R - . — — — EEG 
1 | 


3 * L.ibellus Famoſus, 


3 Inſt. 174. Mo. 813, 627. 
id. 242. 2 Show. 463, ; . | 
= 488, PE g. C. Dominus Rex verſus Bear. Hill. o W. 3. B. R. I Ld. Raym. 414. 


Ante 324. 3 Salk. 226. . 
Caſes B. R. 218. Holt | EE + N 
422. Carth. 407. | MENT for Compeline, Writin ; 

The whole Libel need not N D I C D P 25 87 Making and Collecting ſeveral 


3 Libels, in uno quorum continetur inter alia juxta lenorem & ad effetum ſequent, 


but if any Part qualifies the and then ſets out the Words, Upon Not Guilty pleaded, the Jury found the 


reſt, it may be given inEvi- Defendant Guilty as to the Writing and the Collecting pronut in inditiamento ſuppe- 

dence, See 5 Mod. 193, it & quad omnia alia preter ſcriptionem & collectionem Not Guilty: An Excep- 

164, Kc. 1 Sid. 270, 271. tion was taken in Arreſt of Judgment, That inter alia ſhewed there was ſomething 
elſe which perhaps might, if it appeared, qualify the reſt, | 

5 Co. 125. 1 Mod. 58. Et per Cur, Non allocatur ;, For if that had been the Caſe, the Defendant could 

= m— * * BY not have been found guilty ; and regularly, where a Man ſpeaks Treaſon, G:d 

> Sid. 17 48.1 Fd ſave the King will not excuſe him. ide 2 Ro. Rep. 89. And it is not neceſſary 

Hard. 223. Yelv. 117. 1 to ſet forth all the Libels; but if any Thing qualify that which is ſet forth, it 

Lev. 240. 1 Bulſt. 151. muſt be given in Evidence. | OY | 

2 Brownl. 100. 1 Saund, 2dly, It was agreed, ad effectum ſequentem of itſelf had been naught ; for the 

$$ e Court muſt be Judge of the Words themſelves, and not of the Conſtruction the 

Proſecutor puts upon them; but juxta renorem ſequent? imports the very Words 

Mod, Caſes 102, 103. themſelves. Vide Co Entr. 116. Reg. 169. For the Tenor of a Thing is the Tran- 

Poſt 660. ſcript: And Rekeſby ſaid, the Words ad effectum were looſe and uſeleſs W ords 3 

3 and the Words, juxta lenorem, being of a certain and more ſtrict Signification, 

the Force of the latter was not hurt by the former, for Utile per inutile non vilialui; 

qued Holt C. J. conceſſit; and the Cafe of Saltaſbe, B. 33 & 34 Car. 2. B. R, 

Rot. 1154. was remembered and agreed, and all were of Opinion, That the 

Words, ad effectum, were corrected by the Words, juxta tenorem. = 

Copying a Libel is criminal, gdly, It was held, That the finding guilty of bare W riting and Collecting was 

5 Mod. 165. criminal, not but that Collecting had been better out of the Caſe ; for, per Hi 

8 C. J. Bare Copying out of a Libel, by one that is neither Contriver nor Com- 

poſer, is highly criminal; and as to this the Chief Juſtice ſaid, the Eſſence of 1 

Efence of a Libel conſilts in Libel conſiſts not in the infamous Matter, for if a Man ſpeaks ſuch Words, 

the Writing. | unleſs the Words be put in Writing, he is not guilty of a Libel ; but the — 


den Lib2l conſiſts in putting this “ infamous Matter into Writing; and therefore P. 418 


5 Libellus. Famoſus. 


ir Bear writ {uct Matter, he is a Libeller; for it was not a Libel till it was 
written; and in all Caſes where a Man does that Act, which makes a Thing to be 
what ic 18, he is and muſt be conſtrued to Ee the Doer of that Thing. This is 
Len in all Offences, from the higheſt to the loweſt. | 

Ir H. contrives any treaſonable Matter, and another writes down the Contri- | , 
vance, the Writer is as guilty as the Inventor, Where an Act of Parliament 
makes Sodomy Feleny, and ſays nothing of the Abettors, if B. ſhould ſtand by 
and hold the Door while A. committed Sodomy, B. would be as guilty of Felony 
»: 4, So in 3 Infl. 59. where an Act of Parliament makes any Thing Felony, 
though nothing be ſaid of the Acceſſaries in the Statute : So in the loweſt Of. 
fences, where there are no Acceſſaries, but all are Principals, as if H. ſhould hold 
J while B. beats him, he is guilty of the Battery. 1 85 . 

80 in the principal Caſe, he that does that without which the Thing could not 
be what it is, diz. a Libel, cannot be conſtrued to be innocent. 

t is objected, That it is held in 9 Co. 59 Lamb's Cafe, That a Libeller muſt be He that writes a Libel is 
either the Contriv r, Procurer, or the Publiſber. But this ought to be expounded the Contiiver, 3 Mod. 68. 
by Moor 8 13. where the Writer is held to be in Law a Contriver; and then that 
Ground of my Lord Coke's may be admitted to be Law; otherwiſe it will be 
doubtful; for if that Caſe be looked into, the Queſtion there was about the 
Publication of a Label ; and it was held, That writing the Copy of a Libel was 
not a Publication, but only Evidence of a Publication, but there was noQueſtion 
made how far he was guilty of Libelling ; and for the Matter of Publicat.on, 


the bare having a Libel is not a Publication. If a Libel be publickly known, Having a written Copy ofa - 


having a written Copy of it, is an Evidence of a Publication; but otherwiſe where J e is karen 
it is not known to be publiſhed. N 


6c. 
It is objected, That writing a Libel may be a lawful Act, as by the Clerk that 4 68. 
draws the Indictment, or by a Student who takes Notes of it; and fo the Defen- 


dant's might be a lawful Writing. 


Io this the Chief Juſtice anſwered, That the Matter abſtractedly conſidered is Where a Matter is unlawful 
unlawful, therefore the general Finding ſhall be taken to be criminal ; and that if in general, a general Alle- 
the Writing was innocent, as in the Caſe objected, there ought to be a ſpecial Sation ſhall be ſo taken. 
Finding of theſe Particulars, which diſtinguiſh and excuſe it. If an Action be 
brought on the Statute of Maintenance, *tis ſufficient to ſay, quod manulenuit; 
yet in ſome Circumſtances a Man may lawfully maintain a Suit, as an Attorney 
or a near Relation; yet becaule it is un awful in AbStrafo, that general Allega- 
tion 1; enough, and ſhall be underſtood of an unlawful-Maintenance; and farther, | 
It cannot be underſtood of ſuch a Writing; for if an * Officer or Student does P. 419 
it, tis no Libel becauſe it is not done ad infamiam of the Party, but to bring the 
Olkender to Puniſhment, and it is only tenor Libelli, and upon ſuch Evidence the 
Detendant could not be found guilty. The Caſe in 3 Inft. 174. is a ſtrong Caſe: 
in that Caſe J. de Northampton is charged with writing only, and there is no 
Mention mide of a Publication. | | 

am not under any Neceſſity of giving my Opinion, whether writing a Copy 

of a Libel be writing of a Libel? For if it be not, then the Jury having found 
the Defendant guilty of writing a Libel, he muſt be taken to be guilty of writing 
the Original, and a Copy could not be given in Evidence. On the other Side, 

if the Copy of a Libel be a Libel, then the writing of it is a great Offence : But 
that People may not go away with a Notion, that writing of a Copy, though by 
one that has no warrantable Authority, is not Libelling, the Chief Juſtice ſaid, Writing a Copy of a Libel 
That ſuch a Copy contained all Things neceſſary. to the Conſtitution of a Libel, without Authority, is wric- 
2, The ſcandalous Matter, and the Writing; and it has the ſame pernicious pr _ $ Mod. 164, 
onſequence ; for it perpetuates the Memory of the Thing, and ſome Time or P. 8 Ge. — 
other comes to be publiſhed; therefore he held, That Writing a Copy of a Libel 134. 1 Vent. 31. . 
was writing a Libel ; and if the Law were otherwiſe, Men might write Copies and 
punt them with Impunity. 2 | 
Further, the Chief Juſtice ſaid, That the Defendant had great Favour in the 
erdict, for when a Libel appears under a Man's own Handwriting, and no other 
Author is known, he is taken in the Manner, and it turns the Proof upon him ; 

nd if he cannot produce the Compoſer, it is hard to find that he is not the very 
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Limitations. 


Man. A Man could have no Temptation to write ſuch Libels, but Rancour ; 
ainſt the Government. TION | — 


Cro. Car. 125. Laſtly, It was objected, That the Defendant being found guilty of Collecting 


and Writing, and not of Making and Compoſing, the Verdict is repugnant, or 
an Acquittal ; ſed non allocatur ; for making is the Genus, and compoſing and 
con triving is one Species; Writing a ſecond Species, and Procuring to be written 
a third Species; ſo that not finding him guilty of all, but writing only, is find. 
ing him Not Guilty of any Species of Making, but Writing. Juſtin. Injl. lib. 4 
cap. 4. par. 1. de injuriis, and Bra. lib. 3. Fitz. Tit. Coron. 125, Bare Writing 
was puniſhable in the Star-Chamber. Hob. 62, 215. 12 Co. 35. Helt, 4. Mu 
421. Dy. 372. Judgment pro Rege. | g | 


Far. 49. See 1 Saund, 37. a 
2 Saund. 66, 120, 125. 1 | 


Sid. 305. Hut!, 109. Cro. e e 5 3 , 
Car. 163, 51%, 532. 5 Timitattons. 
Mod. 426. 2 Mod. 71, &c. 


Vid. 1 Lev. 149, 143. 9. | | | 5 | 
c. 8 1 2 98. Hall ver/us Wybourn. Trin. 1 W. & M. Rot. 130. B. R. 
3 - RI 1 
Defendant's being beyond I N Bar of the Statute of Limitations, the Plaintiff replied, that the Defendant 
Sea does not avoid the Sta- I was beyond Sea, and it was held no Plea, for the Plaintiff might either file his 

tute of Limitations. Com- e: . | e 3 8 | 

. Original, or outlaw him; and in one HBynion's Caſe, it was held by Bridgman C. 
Note; the Law is now al- J. That though the Courts of Juſtice were ſhut up ſo as no Original could be 
tered by Stat. 4. 5 Ann. filed, yet this Statute would bar the Action; becauſe the Statute is general, and 


c. 16. 1 Sid 465. 2 Vent. muſt work upon all Caſes which are not exempted by the Exception. 
256. 3 Lev. 21, 283, 367. P « P / P 


6 Mod. » Show. 99. f . . 
Tu nes. N Budd verſus Berkenhead. Trin. 2 W. & M. B. R. 
(2) | x 
In Replication to avoid the EFENDANT having pleaded the Statute of Limitations, the Plaintiff 
Statute of Limitations, the replied in Avoidance, That he ſued out an Attachment returnable Mich. 


Conti t beſhewr. | | 
GE ray, ak Car. 2. Et quod ſuperinde taliter proceſſum fuit, that the Defendant in Michael- 


See 2 Show. 79. 3 Mod, 34 k ALE 
111, 112. 11d. Raym. mas Term, 2 Fac. 2. appeared, &c. Et per Cur' ; This plead ng is not good, it 


. c muſt be ſhewn that there were Continuances till the Time of declaring, and a 


Taliter proceſſum is not ſufficient to ſhew a Matter before Declaration, though it 
has been held ſo for Matters after. | 


Coventry verſus Apfley. Mich. 3 W. & M. Rot. 411. B. R. 


( 3 ) a * . 5 . 0 ; . . 
Impriſonment, Statute of RESPASS for impriſoning him, and detaining him in Priſon from:“ 
Limitations pleaded to part. Car. 2. till the 3d of April. 4 Jac. 2. The Defendant pleaded as to ali, tili 


4 1 _ uy Ig 34 Car. 2, ſuch a Day, Non cul. infra qnatuor Aunos; and as to the reſt, a Plaine 
Vide poſt pl. 11. Comber. and a Capias iſſued. The Plaintiff demurred : Et per Cur, Though the Imopr- 
26. Salk. 638. ſonment be complained of as one continued Impriſonment, yet the Defendant 
may divide the Time, and plead the Statute as to Part, and the Plaintiff may re- 
ply the Continuance ; therefore as to this, Judgment was given againſt the 
Plaintiff upon his Demurrer, but for him as to the reſt ; becauſe the Capias was 
awarded by the Court ex Officio, and it did not appear that the Defendant meddled 


in it. 
F. 421 * Cary & Ux' verſus Stephenſon. Paſ. 6 W. & M. B. R. Intr. Hill. 
Comber. 3 11. S. C. called W. & M. R 
Curry & Ux. ver. Stephens. 5 W. 1. ot. 37. | : 


Skin. . ww 
1 Was indebted to H. who died, B. received the Money, and afterwards the 


4 3 . . . . . 
A. received the . Plaintiff's Wife took out Letters of Adminiſtration to H. and within fix 
— Of acer 4% Years after the Letters of Adminiſtration, but not within fix Years after the Re. 
> Aion ceipt of the Money, N an Indebitatus Aſumpſit againſt B. as for Money ha 


B. The Cauſe of Action a a . . 
accrues by the Adminiſtra- and received to the uſe of him and his Wife; the Defendant pleaded Non Ae 


tion, See 1 Chan. Caſes ſumpſit infra ſex Annos; the Plaintiff replied the ſpecial Matter; and upon _ 
ecal 
the 


152. 2 Chan. Caſes 217. | be th 3 
& poſt pl. 9. 4 Mod. 376. murrer, the Court were of Opinion, That the Statute could be no Bar, 
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the Plaintiff's Title commenced by taking out Letters of Adminiſtration, and Carth. 335. S. C. 2 Saund. 
chis was not a Cauſe of Action in the Inteſtate; but they thought it hard to make 150. called Curry verſ. Ste- 


ſo much Money received to the Plaintiff's Uſe, when at the Time of this Fhenſon. 2 Cro. 60, 61, 
this 18: 5 ot this Holt 98. Goulſ. 171. 
Receipt, he was not Adminiſtrator.” Note ; There was a faulty Replication, 
and the Court adviſed the Plaintiff to bring a new Action, and. fo the Matter 
went off, Ss + 8 


Stokes verſus Berry. , At the Summer Aſiiſer at Lincoln, 1699. Coram 
Holt C. J. 1 Ld. Raym. 741. S. C. named Stocker verſus 
r e OV e enen e e en 


F A. has had Poſſeſſion of Lands for twenty Years without Interruption, and Twenty ve, Polen is 
then B. gets Poſſeſſion, upon which A. is put to his Ejectment, though A. a good Title in Ejeament 
is Plaintiff, yet the Poſſeſſion of twenty Years ſhall be a good Title in him, as for the Plaintiff, as well as 
if he had ſtill been in Poſſeſſion. Ruled per Hol; C. J. The ſame Point was ruled 4 N mo 19 
by Hol. C. J. at Lent: Aſſiſes for Bucks, 12 W. 3. becauſe a Poſſeſſion for twenty te hb 
Years is like a Diſcent, which tolls Entry, and gives a Right of poſſeſſion, which 
js ſufficient to maintain an EjeAment.,/i07 ror tn, 


* 


Green verſus Rivett. Paſ. 1 Ann. B. R. Intr. Mich. 13 W. 3. Rot. s. c. Far. 12. vide ibid, 5. 


316. 
] NDEBITATUS Aſumpſi laid ſeveral Ways; the Defendant pleaded A#io (6) 


non, quia dicit quod billa prædict. exhibit. fuit 20 die Funii & non antea, & quod Flea of the Statute of Limi- 


2 | 1 g : | tations to be favoured, Vide 
ipſe ad aliquod tempus infra ſex Annos ante exbibitionem billæ prædict. Non aſſumpſit, i Mod. 31, 89, 268. 2 


Ec. The plaintiff replied a Bill of Middleſex, teſted die Lune prox* poſt tres ſep- Mod. 71, 311. 1 Vent. 90. 


timanas, Cc. returnable the ſame Day, whereupon was returned Non eſt inventus, * N 6 25, 127. 
and continued down by Vic. non miſit breve & precept. ficut alias; to this it was 2 Sund, 12871271 3 
demurred, and Judgment given for the Defendant ; for there cannot be ſuch a 162. 2 Mod. 72. Com- 
Bill of Middleſex as this, which is returnable the very Day of the Teſte, and the beib. 70. 1 Show. 354. 2 
Statute of Limitations, on which the Security of all Men depends, is to be =, 79,126, 3 Salk. 227. 
favoured. „ 4 TOES 510352701 8 | 


Hunt verſus Burn. Hill. 1 Ann. B. R. Vide tbe State of this Caſe, s. C. 1 Salk; 339. 
. Fines, pl. 5. Vol. 1. p. 339. - 
P ON the Queſtion in this Caſe, Whether it appeared by the Verdict, that xx. þarred +7 8 
the Iſſue in Tail was barred of his Formedon by 21 Fac. 1.? the Court held, may take Advantage of a 
That the Verdict was inſufficient; and that it ſhould have found that no Formedon Right of Entry. 1 Lutw. 
was brought, elſe the Court could not intend but that it was brought; for this is ws; . 
Matter of Bar, which ſhould come on the Defendant's Part to ſhew ; and this 
Act is not penned/as the Statute de Snibus : It is enough in that Caſe to find a Fine, 
and you need not find hat the Party claimed or entered not, for that comes in by. 
way of Proviſo; but here it is Part of the Body of the Act. 
2dly, They held, That ſuppoſing him barred. of his Formedon, yet he is not 
thereby hindered to purſue his Right of Entry, which accrued to him by the 
Death of Tenant for Life; for this is a new Right which he had not before: 
That where a Man releaſes his Right, he cannot purſue his Action or Remedy; 
but if a Man has a Right and ſeveral Remedies, the Diſcharge of one is not a 
ons of the other, and that the Statute of 4 F. 7. enures and operates by 
Way of Bar to the Right, which anſwers Saul and Clerk's Caſe, Jones 210, 211. 
But the 21 H. 8. and the 21 Fac. 1. operate by Way of Bar to the Remedy, and 
tie Word Right there is Right of Entry. 
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"ig ien e hne n;, MC's evi -.: 
(8) Heyling verſus Hoſkins. . Vide this Caſe, Title Action fur le Cafe ſyr 
1 Aſſumpſit, pl. 19. Vol: 1. p. 2e ⁰ο 0 6 > 
| F Fs , | } 2 , 611117 : TON 6. Y 2 10 17 
Gould verſus Johnſon. Hill. 1 Ann. B. R. 2 Ld. Raym. 938. * 
| | . . | 5 
(9) BI RCC 3 IR 
Where the Duty ariſes on .SSUMPSIT, That in Conſideration that the Plaintiff, at the Defendanes 
Conſideration executory,the ' /=" Requeſt, would receive 2. and B. into his Houſe, ut Haſpites, and diet 


Ai vit, &c. Vi. 53H | 
_ f. 3 Show. 79, the Plaintiff demurred; and held no Plea; for the Defendant cannot in ſuch 


126. 1 Mod. 71, 268, Caſe plead Non Afſumpſit infra ſex Annos, but Actio non accrevit infra ſex Ann ; 
2 Saund. 66, 125. 1 Saund. for tis not material when the Promiſe was made, if the Cauſe of Action be within 
36, 27. 1 Vent, 89. 2 the fix Years; and the Dieting might be long afterwards ; and though it appear 

Keb. 674. 1 Lev. 298. 8. q | | page : appears 
C. Ante 25. Pai. 143. upon the Face of the Declaration, that the Cauſe of Action did not ariſe within 
Holt 34. See 1 Mod. 11, ſix * Tears; Jet the Defendant ſhall: not take Advantage of that, without 
89, 208, 269. 2 Mod. pleading ; becauſe there might be an Original ſued out, which the Plaintiff cannot 


311. 1 Lev. 48, 111. 2 4 | | EE Mos, 9 Re 3 
. otherwiſe ſhew, than by Way of Replication, upon the Defendant's putting him : 


298, 2 Mod. 312, 1 Vent. upon 1t. 
89. 1 Sid. 465. 


Defendant muſt plead Quod them, the Defendant promiſed, c. Non Aſumpſit infra og Annos was pleaded ; 


ſg Cs 85 Reading verſus Royſton, * b ou 8. 2 10: Raym. 829. 
610) 5 


Statute of Limitations runs XN E ſeiſed in Fee, having Iſſue two Daughters, deviſed his Land to his 
e rg er $ Grandſon by his eldeſt Daughter in Fee; the eldeft Dauhgter being dead 
3 Ante 442. Pre. Ch. at the Time of the Deviſe: The Grandſon died without Iſſue, and the Heir of 
222. | the Grandſon being the Heir on the Part of the Father, and the Heir of the 
other Coparcener, entered into the Land, and took the Profit by Moieties for 
twenty Years. together, thinking according to the Opinion of Sir Matthew Hale 
in his younger Years, (who was their Counſel) that the Deviſe was void for one 
| 5 Moiety. Now the Miſtake being diſcovered, the Heir of the Grandſon brought 

Co. Lit. 163. b. 1 Co. 93, an Ejectment againſt the Heir of the other Coparcener; and upon a Special 
94. b. Co. Lit. 347. b. Verdict found, it was objected in his Behalf, That the Deviſe was void as to one 
1 And. 69. Owen 65. Moiety; but this being over- ruled, (quod vide Title Diſcent, pl. 3. Vol. 1. p. 242.) 
| it was then objected, That the bringing of this RET ET the Heir of the 
other Coparcener, for this Moiety, admitted the Plaintiff ts be out of Poſſeſſion 
for twenty Years, and then he was barred by the Statute of Limitations. Sed per 

_ Cur... 


Ante 392. Co. Lit. 199. but then it müſt be done by actual Diſſeiſin, and not by bare Perception of Profits 


Tenants in Common may 
be by Preſcription, not b yỹʒ +1 £4 32% © RAS TOY hit dT EDTIE 2 ot 289 e 
Wrong 2 gaund. 116. yet he may not be Tenant in Common by Wrong; nor can a Man be difſcifed of 
5 hg 1955 196, 197, 198, an rang Fa 1 the bringing the Ejectment admits nothing; for it 
2 Lev. 27. Cannot join in ga an 1ened ot t 
Ejectment. 1 Lev. 109. vided. and a Stranger »nalts the 1. Ae I N: 's 

| ded, and a Stranger ouſts the Leſſce, he muſt bring 
5 Mod. 25 26, 27. Show. and 16.37 they be Both ouſted, they mult bring ſeveral, 


342. 

8. C. 6 Mod. 240. Rep. „ 8 JIG ben boat C9946 eie inge 01 10 oh 

3 Blackmore venſus Tidderly. Hill. 3 Ann. B. R. 2 LDd. Raym. 1099. 
8. C. 11 5 25 | | | x | 


(32 3 : | | 
Not guilty within 2 R Treſpaſs for Aſſault and Battery, the Defendant pleaded Non culp. infra es 
A*. in . , . Anno, by Miſtake, and not according to * the Statute, which is but four Years: 
| Farah. 90. * 2 The Plaintiff demurred, and after Argument it was adjudged an ill Plea; for if 
* P, 424 it be conſidered as at Common Law, cher was no ſuch Plea; if on the Statue, 
- | the Act is not purſued, and the Plaintiff could not take Iſſue on it; for 4d # 


culp. infra ſex annas, is an Iſſue immaterial ; becauſe it may be, the Jury "yy 


* 


8 
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for the Plaintiff. 


0 


find him Not Guilty infra guatuor Auna, but guilty infra. ſex Anno. Judgment 


Hide verſus Partridge. Mich. MA B. R. 2 Ld, Raym. 1204. 


\ 
* CY 


IBEL was for Mariners Wages in the Admiralty. Court, and the Defen-/ Statute of Fon plead- 

dant there pleaded the Statute of Limitations, viz. That no Cauſe of Action able to a Suit in the Admi- 
accrued within ſix Years prox” ante Fempus mentionat. in Libello 3 and it was Over- ralty for W Mae 
ruled there. And now, upon a Motion fora Prohibition it was urged, That Wege, Vie St. 4 & 5 
Mariners Wages were, ſuable in the Admiralty, by Indulgence only, and not of Annæ, c. 16. 1 Salk. 31 
Right; That at Common Law, the Statute would be a good Plea: On the other to 35. 6 Mod. 


I, 42, 2% 
Side it was ſaid, the Statute extended only to Courts at Common Law; that it 79-. Paſt 548. Mod. Caſes 
| ing in th In . ISR -- 3h HS Salk. 227. 
was not pleadable to a Proceeding in the Spiritual Court pro violenta manuum in- n 
jahione ſuper Clericum : But a Prohibition was denied, becauſe the Statute was ill 1 Chin. Caſes 152. 2 
pleaded ; but the Plea was afterwards amended : And Holt C. J. faid, It was Chan. Caſes 217. 2 Saund. 
ſtrange that the ſame Matter, well pleaded, ſhould be a Defence in one Court, 124. 126. 3 Mod. 244- 
and not in another. The Statute of Limitations is a good Plea in Chancery; it Lov. 772 4 Mod. 105. 
is true, *tis no Plea to a Suit pro violenta manuum, &c. but that is, becauſe the 1 573. Woch. 8. 
Proceeding is pro reformatione morum, and not for Damages; and fo tis at . 228. 4 f A 


; ; 6 Mod. 238. 4 & 5 Ann, 
Common Law, tis no Plea to an Indictment for Treſpaſs, otherwiſe in an Action. cap. 16, 
Aljcurnat'. ns | 


Matthews verſus Phillips, cite and agree Mich. 6 Ann. B. R 


3 G. . F 1 

D EBT was brought in the Palace-Court, and after ſome Proceedings there, Action 3 * Habeas 

the ſix Years expired; the Defendant ſued a Habeas Corpus, and. removed Corpus, Statute of Limita- 
the Cauſe into B. R. where the Plaintiff declared de novo, and the Defendant down eee, * ow 
pleaded, That the Cauſe of Action did not acerue within ſis Years before the below ds within fix Years. - 
Teſte of the Habeas Corpus; and this was held to be a good Plea, but that the See 2 Show. 79, 126. 1 
Flaintiff might reply, the Suit below, and ſhew that to haye been within the fix Sid 228. 1 Lev. 143. 
Fears; not that this Suit was a Continuance of, the Suit below, but that the S** 5 Med: 426. i Mod. 
Beba had rightfally-and legally purſved his Right ; and it ſhould. not be in 5%, 46g 265” a2 

ie Power of t 


1 : ; : 258, 263, 268. 2 Ld. 

the Defendant to defeat or hinder him of a Remedy, without any Rayi. 1429.8. . 

Default; as where one brings an Action before the Expiration of ſix Years, and P. 425 
M: NT, Judgment, the fax Years being then expired, this ſhall not prevent his 

cu 1 38167 710 13 * 77 . 71] 2 1 1 2 1 : f 


e 4 


* 


f Nota. In debt 1 Award, che Statute of Limitations is no Plea, 2 Saund. 65, 67. Nor 
wa Writ de rationaþili parte bonorum. Hutt, og. Nor in an Action on the Caſe for ſpiring to 
indie, Ke. Cro. Car. 163. Nor iu Debt for an eſcape, 1 Saond. 37. 1 Sid. 305. Qoæreé, N 
Cale tor Money levied on a Fieri Facias by the Sheriff, 1 Mod. 245 0 tion for 

Returp of Reſcous, Smith verſus Robinſon in C. B. 


Nor to an Action for a falſe 
from the MS. 'Reports of Judge Blencowe, 


Trin. 8 W. 3. rotulo 1819. This Note is copied 


M 


C {213 #7 0 


5 6 ; 6344” $0 

„ .'s 1 Je Nane ie einne. 1 
an 3 8 1 

3 1 : A + » > 1 1 — - , + 4 . * - , 

1 ass | 9 — — th EEC » WIE V4 [IL 4 E Nu 1 5 ' 7 7 

: : «ta I FAILED wt CLITGP ETTIIT VI IT, OO err * L 7 4%" 4 
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Eo I RET eat a RROTgs i See z Lev. 264. 1 Roll R. 
. A 01 . unte ee e 18 
| 3 wo N K th e 1 » 93, 160, 440. 6 Mod. 

: Prin! e f 5 (THEE: ; 2 56, 210. Cart. 68, 114. 
Arnot verſus Brown. Mich. 7 W. 3. B. Kx A.. . e 76. . 


| Brown had Court of I 
| de up Blinds. concerning new Lights, by 

t , upon 19 Car. 2. c. 3. ordered they ſhould be abated, 19 Car. 2. c. 3. was only 
but a Prohibition was granted in B. R. For whatever they may do in their inner during che Rebuilding of the 
Court by Quod permitiat, where they have Power to determine real Actions; tis oy 1 
plain that the Court of Aldermen have no Power in this ſummary Way, 8. f * 
by 19 Car. 2. c. 3. and 


unleſs Co. 58. Hob. 13 1. Hatt. 
19 that gave them only a temporary Power during the Re- 136. 1 Lev. 239, 248. 
10 of the City. 
lonts ; 


ty. While the City was rebuilding they had Power to aſſign Ray m. 87. 1 Mod. 55. 2 
but by being once aſſigned, the Party gained a legal Title to them, and ©; 193, 1 Vent. 274. 6 
: 2 


Mod. 166, 193, 314, 382, 
may 386. 1 Lutw. 382, 386. 


* = * „ 22 11 
Jolie:. 


ARNOT and Brown were Owners of two contiguous Houſes. 
Lights in his Houſe towards Arnot's Tard, and Arnot. mad 
The Court of Aldermen, 
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. 2 Jo. 229. 2 Crd. $8. 


ſonal Eſtates by Will. 
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— — — 


London, and the Cuſtoms thereof. 


3 2 < 


* 


by 

rs. ao a a - 
* * 

* — 


— — 


nn. 
F 


may maintain an Action at Common Law for the Obſtruction, and the Cour * 
Aldermen have no farther Power. Vide Reſiduum 6 Mod. 24444. 


* 


8 N | ET | A „ . r 
8.0. Fareſl, 28. See 1 Mod. Domina Regina verſus Rogers. 'Frin. 1 Ann. B. R. 2 Ld. Raym. 


35. & prox. Pag. 5 Mod. 7 | 

75, 94, 449. 2 Lev. 200. | ; Fre. 8. C. 

6 Mod. 12 o Holt. 1. 2 . ty 1 E L ', x e © * | | f R 2 1 20 - 1 f 
es;, TPON a Certiorori the Cuſtom of Landen was returned, viz. That if any 

Cuſtom to puniſh by Infor- Citizen ſpeaks contemptuous Words of an Alderman, or aſſaults him in 


mation in the Court of Al- the Execution of his Office, an Information ſhall be exhibited againſt him in the 


ited Wars of th Name of the Common Serjeant in the Court of Aldermen,” and that, they ſhould 
Alderman in Execution of Proceed againſt him to fine him and that at a Wardmote held by Sir Rebert 
his Office, is good. Other- Jeffreys, the Defendant aſſaulted him, and ſaid, I have as much to do here as yy 
wiſe, if to disfranchiſe. you think ſure you are among your Bridewell Birds, but you are miſtaken ; for which 
FP. 426 an * Information was exhibited by the Common Serjeant. Et per Cur, It had 
3 n I been doubtful if the Offence had been by Words only, becauſe no Indictment lay 
45 55 : Jo 47 5 vr at Common Law, but he is to be bound to Good Behaviour; yer for Aſſault he 
Fareſl, 28 6 Mod. 124. 4 is puniſhable, and that may be by Information there by the Cuſtom, as well as in 
Mod. 341,2. 1 Vent. 302, B. R. by the Courſe of the Court, though the regular Courſe at Common Law is 
327. 3 Keb. 764, 714. by Indictment. 2dly, The Court held, That the Information lay in the Court of 
£992 811. 2 Keb. 594. 2 Aldermen though an Alderman was grieved ; otherwiſe of the Mayor, for he is 
. 207. 1 Ven. 16, 327. 8 ” : : | | 3 de 8 
an integral Part, without which the Court cannot be held, but the other may be 

Hob. 62. 8 Co. 116, 3 ſevered, and he muſt not ſit; ſo the Mayor and Aldermen may grant to an Alder- 
Cro 73. Sheph. Abr. 436. man, but the Aldermen and City cannot grant to the Mayor: But the Court held, 
Lev. 393. Corporations That a Cuſtom to disfranchiſe for contemptuous Words ſpoken of an Alderman, 


„ was void, according ta 2 Lev. 200. — 
| Cuſtom of LONDON concerning Orphans and Freemens Eſtates, 


See 1 Cro. 347. 1 Lev. 229. If a Freeman of London has no Wife, but has Children, the Half of his per. 
Raym. 4, 116. 1 Keb. ſonal Eſtate belongs to his Children, and the other Half the Freeman may diſpoſe 
4 iy 3 1 * 1 of; ſo if the Freeman has a Wife and no Children, Half of his perſonal Eſtate | 
174, 459, 467. 2 Chan, belongs to his Wife, and the other Half he may diſpoſe of: But if a Freeman 
Caſes 170, 161. 1 Chan, hath a Wife and Children, one third Part belongs to the Wife, and another third 
Caſes 199, 285, 310. Part to the Children, and the Freeman may diſpoſe of the other third Part. And 
Ven. 134. con. 465. Skin. jf ſuch Freeman dies Inteſtate, the Cuſtom affects only two Thirds, and the re- 


8 41+ maining Third is ſubject to the Statute of Diſtriburions, and ſo dividing the whole 
into Ninths, four Ninths belong to the Wife, and five Ninths belong to the 

Children. 8 3 3 
Caftom extends only to If a Freeman of Londem has two Sons, and the eldeſt Son dies leaving a Son, 


Children, not Grandchil- and then the Freeman dies, the Grandchild, though in Law a Repreſentative of 
Ez the Son, who never was advanced, has no Part by the Cuſtom; for the Cuſtom of 
London extends only to the Children, and not to the Grandchildren z per Northey; 

and ſo it has been certified by the Recorder into Chancery Re BST 
Hotchpot extends only a- If a Freeman of London has but one Child, and he has received ſome Portion 
mongſt Children, Vern. from his. F ather, and the Father dies, leaving this Child and a Wife, the Child 
37. all have his full Orphan's Part, without any Regard to what he has already re- 
ceived; for that Advancement in Part is only to be brought into Hotchpot with 


| Children, and not with others. Per Sir Edward Northey. : 

Where it appears under the If a Freeman of London has advanced any of his Children with a Portion; 
Father's Hand, how much yet if it appears what that Portion was by any Writing under the Father's Hand, 
2 Child has received, the or by the Father's Will, or his Marriage-Settlement, and by the ſaid Will or Set- 
Court will judge whether tlement it is ſaid, That the ſaid Portion is or was in full of his Child's Part by 


| 8 For the Cuſtom ; yet this Child ſhall come in for the cuſtomary */ Part of the Reſt o 


of Parliament 11 Geo. 1. the Father's perſonal Eſtate, bringing the Portion already received into Hotchpot; 


by which Power is givea to otherwiſe it is, if it does not appear under the Father's Hand what the Advance. 


\ 


Freemen to diſpoſe of per- ment was. 


| 0 


P. 427 


Lunatick, 


Lunatick, Idedt. . . 


Hard-: Caſe. Mich. 8 Will. 3. B. R. 


| IE | : 
\IR Bartholomew Shower moved to quaſh an Order of Juſtices, for removing Isel *. the Pariſh 
an Ideot to the Place of the laſt legal Settlement of his Father, comparing debe Father is ſettled, 
it to the Caſe of a Baſtard, who 1s to be maintained by the Pariſh where he 1s per" . __ "FT 
a 8 3 4 528, 485. pl. 43. Com- 
born. Sei per Holt C. J. T. he Father of an Ideot ought to maintain him, and if gory 380, 381. Mod. 
he cannot, the Pariſh or Place where his Father is ſettled. There is no Difference Caſes 87. | 
between an Ideot and any other poor Child. The Caſe of a Baſtard differs, for 
the Reaſon of that is, becauſe he has no Father, or rather none that the Law looks 
upon as ſuch ; and therefore till 18 Zliz. c 3. the Pariſhes where they were born, 
were bound to maintain them. Adjournat'. 5 . 


x | 15 ö | S. C. poſt 465, 476, 675. 
verſus Leach. Hill. 9 Will 3. B. R. 
Thompſon verſus e e I I | His Deed if viid. Vide 


A Tenant for Life, being Nox Compos, with Remainder to his firſt Son in Tail, Lutw. 1188. S. C. Eq. Ab. 


Remainder to B. in Fee, ſurrendered by Deed of Surrender to B. before he ak. 1 F INE ts 
had a Son; this Deed of Surrender was held abſolutely void, and the contingent Caſes B. R. 175. 3 N 


Remainder not deſtroyed. 296, 301. 3 Lev. 284. 


198. Comb. 438, 468. 
| | Carth, 211, 250, 435. 
ad op = | = Holt 357, 623, 665, 
| 25 e 428 
Vide 1 Lev. 23, 65, 75, 


| 


| 3 ' 91, 119, 123, 148, 187, 

* Mandamus. | 162. 2 Lev. ee 238. 

| | 3 Lev. 30g. 1 Mod. 82. 3 

| 3 X EE „ Mod. 265, 332, &c. 4Mod. 
Anonymous. Mich. 8 Will. 3. B. R. | 233, 234, 260, 281, 368. 


See pag. 430. pl. 8, 


IN an A#:on on the Caſe in the Common Pleas, for a falſe Return of a Man- No MS Ma. 
damus, Judgment was given for the Plaintiff upon Demurrer; and now vpon an Action for a falſe 
& Serjeant Pemberton came into B. R. and prayed a peremptory Mandamus; but * * 9 RS 
it was denied; for per Holt C. J. Every Mandamus recites the Fact, prout conſtat 400, . * = 
nobis per recordum. How can we ſay that in this Caſe, we cannot take Notice b : 


8 the Records of the Common Pleas ? You might have brought your Action 
ere. TS | 


Dominus Rex verſus The Mayor and Burgeſſes of Wilton, Mich, 8 
Will. 3. B. R. 3 


Mandemus iſſued to reſtore Elias Chalk to the Place of a Burgeſs of Wilton, Want of 8 no 


\ to which was returned a Cuſtom for the Mayor and Burgeſſes to remove for Objection if the Perſon ap. 
Miſbehaviour : Then they ſet forth ſeveral Inſtances of Miſbehaviour, and that _ _ 1 
he being thereupon fully heard to all that was objected in the Common Council of 5 3g 8 . 
the Mayor and Burgeſſes, and it being fully proved upon him, they turned him | | 
out. It was objected, That it was not ſaid he was ſummoned. Vide Style 51, 

446, 452. 3 Bulſt. 189. 2 Keb. 489. Per Cur'. The End of the Summons is, 
tat he may be heard for himſelf, and therefore where he has been heard, want 


—— is no Objection; but this was afterwards determined on other Ob- 
lons; | =D | to 


Dominus Rex verſus The Mayor, &c. of Oxon. Mich. 8 Will. 3. Vide 4 Mod. 233, &c. + 


| 2 
Alert iſſued to the Mayor and Commonalty of Oxford to reſtore Slatford Where an Officer at Will is 
lick to the Office of Town-Clerk; they returned their Charter of Incorporation, *©9v<4, and the Corpora. 
V 


24 tion d | I 
Sies them Power to chuſe a diſcreet Perſon to be Town-Clerk, to hold gy ray — 1 


ou, II 3 X . at meanor, and that is inſuf- 


Caſes in Parl. 150. 2 Vent. 
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Mandamus. 


. 
—_ — 


cient, peremptory Man- at the Will of the Mayor and Aldermen > 'The 13 Car. 2. Stat. 2. and the Stat 
| | x iſlue. of W. & M. about taking the Oaths, and that the Office of Town * Clerk being 
„ void, they choſe Slat ford, and that he took the Oaths of Office coram nobis Majors 
| & Ballivis, but did not coram nobis Majore & Ballivis take the Oath of Allegiance 
per quod his Office became void, & ea ratione, &c. Upon which theſe three Points 
: ; vere ſtirred and ſettled. 
1 Vent. We Vide Raym. fſt, Whether the Party that comes in is t) take the Oaths at his Peril, or they 
1 = ** $4, are to tender them, and if he refuſed, whether it muſt not appear upon the Re. 
233, 237, 239. 5 Mod. turn? Er per Cur, He muſt take them at his Peril; the Magiſtrate need not tender 
432, 433, Kc. 3 Mod. to bim, but he muſt tender himſelf to the Magiſtrate, and demand them; and if 
Fa, 118. Poſt 432. it be refuſed, muſt ſue a Mandamus, and the Magiſtrate is puniſhable, if the 
Law were otherwiſe, it would be in the Power of the Magiſtrate to elude the Ac 
in Favour of the Party. | 
2dly, Whether it be enough to ſay, he did not take the Oaths before them? 
And this was held naught ; for two Juſtices have a Power to adminiſter the Oath, 
and he might take the Oath before them. ED 
3dly, Whether a Perſon that was only Tenant at Will, ſhould have a peremp. 
tory Mandamns ? Et per Cur. We do not determine whether there ought to be à 
good Cauſe, or not, for ſuch Removal; but ſuppole it may be without Cauſe, 
yet ſtill they muſt determine their Will : Now they do not return a Determination 
of his Office by their Will, as the Reaſon why they do not admit him, but the 
ſpecial Matter of his not taking the Oaths; therefore, ſince his Office continues, 
and this Excuſe is inſufficient, he ought to be reſtored. A peremptory Mandamus 
was granted. Vide Serjeant Whitacre's Cale. | | 


. 


| The Mayor of Coventry's Caſe. Hill. 9 Will. 3. B. R. 
(4) 


The firſt Writ-ought to be Motion was made for an Attachment, for not returning an Alias Mandamus. 

8 Mod. Cafes 25. A Et per Holt C. J. In caſe of a Mandamus out of Chancery, no Attachment 

8 ies till the Pluries, for that is in the Nature of an Action to recover Damages for 
the Delay; but upon a Mandamus out of this Court, the tf rſt Writ ought to be 
returned; yet an Attachment is never granted without a peremptory Rule to re- 
turn the Writ, and then an Attachment goes for the Contempt; and in this Caſe 
a peremptory Rule was made. 


1 Dominus Rex verſus The Mayor, &c. of Coventry. Mich. 10 Will, 
"02 3. 8,8. 15.4 r 201. 5. G 1 


Cuſtom to remove ad libi. AND AM Us to reſtore J. S. to be one of the Common- Council Houle; 
—_— 4 ＋ -_ _=_ __ bs the Defendants returned, That they were an ancient Corporation, and 
Mod. 3 8 4 4 Mog that the King by his Letters Patent, reciting their Cuſtoms, amongſt which was 
259, 431, Kc. Raym. this of electing Perſons to be of the Common-Council Houſe, and removing 
235, 439. Poſt 432 in them ad libitum, did grant and confirm all their Liberties, Cuſtoms, &c. and that 
ede. 1 Vent. 143: 2 they by Force of the ſaid Cuſtom Time out of Mind uſed, & ſecundum for mani 
eb. 770, 796.  literarum Patentium prædict. did remove him: And firſt, it was agreed, That the 
Eſtate, whether by Cuſtom or Charter, has this Condition annexed to 1t, that the 
Corporation might diſplace him at Will, without aſſigning any C auſe ; but this 
differed from the Caſe of the Recorder of Bath, who was appointed by the Com- 
miſſioners for regulating Corporations : By their Cuſtom they were to chuſe 8 
| learned in the Law for a Recorder; The Corporation turned out the Lord H. an 
l returned, he was not learned in the Law; and held good ; for whoever put him 
| | | in, he muſt be ſo qualified by the Cuſtom, and he might bring an Action oh 
falſe Return, if he be a Perſon learned in the Laws. 2dly, This Return was rs 
naught, becauſe it did not appear that the Corporarion had any ſuch Power, , 
only by the Recital; whereas they ſhould have returned, they had ſuch a Powe 


poſitively. 
„ — 


— 22 4 ** -” - 


 Mandamus. 


Anonymous. Hill. 10 Will. 3. B. R. 


| 15 5 3 1 | 
A Mandamus Was eranted to admit J. S. Mayor. It was moved, That the Rule to inſpe&t the Charter, 
Mayor 1n Poſſeflion might have a Rule to ſee the Charter, that he might be * a" to make Return, 
able to make a Return; for the other who had ſued the Mandamus, was not rightly — 
elected: But it was denied, for he may return that; and in an Action for a falſe 
Return, ſhall have a Rule to ſee the Charter and take a Copy; and it was ſaid, 
always upon that Difference. | 5 
that the Court were ys up | See pag. 428. pi. 3 
8 Loo Mod. 34, 233, 236, 368. 
Buckly ver/us Palmer. Trin. 11 W. 3. B. K. 6 : 3 
| rn TE 204 
N Action was brought for a falſe Return, and a Verdict was for the Plaintiff; After the Return falſified, 
and a peremptory Mandamus was moved for, and oppoſed, becatiſe it was 88 9 70 of 
4 hard Verdict, Sc. Et per Holt C. J. When an Action is brought for a falſe „ e . 1 
Return, and * that is falſified, we cannot refuſe a peremptory Mandamus. Sed nota; turn, &c. Comber: 400. 
This Motion eannot be made till four Days are paſt after the Return of the Poſtea; S. C. Holt 440. See 1 


b:cauſe the Defendant has ſo long to move in Arreſt of Judgment. Paſ. 12 V. * 77, 78. 
3. B. R. The Caſe of the City of Exeter. | rg tas > ©. 430 


Dominus Rex verſus The Bailiffs and Burgeſſes of Malden. Trin. 
| 11 Will. 3. B. R. 1 Ld: Raym. 481. S. C. 


Mandamus iſſued, reciting quod cum they ought to chuſe yearly two Bailiffs, W * . ſpeaks 

out of ſuch as had not been Bailiffs for three years before, ideo they were of a Conſlitution different 
commanded to chuſe. They returned their Conſtitution by Letters Patent to be; from the Writ, it ought to 
to chuſe two ex Aldermannis, and that they had choſen two, ſecundum formam & den; the Suppoſal of the 

: . | | Writ. 4 Mod. 34, 122, 
efeium literarum Patentium generally; and this was held naught, for they ought | . 
to deny their Conſtitution to be as is mentioned in the Writ, or ſhew a Compli- Cro. Car. 133. 

8 5 3 TIO. Car. 133 
ance with the Writ; whereas they have acted according to a Conſtitution ſet forth 
in the Return different from the Writ, and do not deny the Suppoſal of the Writ z 
wherefore a peremptory Mandamus was granted. EE 


Dominus Rex verſus The Mayor, &c. of Abingdon. Mich. 11 Will. 8. C. polt. 432, 699. Carth. 
3. B. R. ; 499. Caſes B. R. 401. 


Mandamus was granted to the Mayor, Bailiffs and Burgeſſes of the Town of W abckes to the 
I Abingdon : The Mayor made a Return and brought it into the Crown- Mayor, Bailiffs, &c. Mayor 
Office, intending to move to have it filed ; and now a Motion was made to ſtay r f wp the 3 
the Filing of it, upon Suggeſtion, That this Return was made by the Mayor and 3, ee eee 


2 , a avow; but he is puniſhable 
minor Part of the Bailiffs and Burgeſſes, and againſt the Conſent of the greater if againſt the 88 
Number, who would have cbeyed the Writ, and therefore they prayed they might the Mzjority. Vide poſt 


diſavow this Return and put in another. Et per Holt C. J. Where a Writ is 47% 699, 701- * 
directed to a ſingle Officer, as a Sheriff, and a Return is made by a Stranger, 372. oy Was OY 
without his Privity, he may any Time that Term wherein the Writ is returned, FO Or oe, 
come in and diſavow it, but not after the Term. Dy. 182. But in this Caſe; 
where the Writ is directed to ſeveral, and the Mayor, who is the moſt principal 
and proper Perſon, returns and brings in the Writ, it is not fit that we ſhould 
examine upon Affidavits, whether there was the Conſent of the Majority? We 
will take it, and leave you to puniſh the Mayor for this Miſdemeanor, if he be 
gullty; for it is a great Crime, which will not only merit a heavy Fine, but a 
peremptory Mandamus will be granted, if the Return be falſified. If they were 
all equal Parties, this might be another Caſe : The * Return was filed, and at the * P. 432 
ae time Leave was given to file an Information againſt the Mayor. | 5 


Dominus 


433, &c. 2 Show. 68 


1 


Mandamus. 


— 


Dominus Rex verſus The Mayor, &c. of Norwich. Hill. 11 Will. 
3. B. K. i 


Mandamus was granted to the Mayor, c. of Norwich; It was moved 
That the Senſe of the Mayor differed from the Majority of the Corporation 
and that he would execute the Writ, whereas the Corporation were for returnino 
an Excuſe, &c. And they prayed, That the Mayor might be ordered to deliver 
the Writ to the Reſt of the Corporation; ſed non allocatur; for he is the Head 


and Principal, and take your Courſe againſt him. 


( 10 
S. C. poſt 436. Holt 444. 


S. C. ante 431. Poſt 6909. Dominus Rex verſus The Mayor. &c. of Abingdon. Paſ. 12 Will. . 
B. R. 1 Ld. Raym. $59. 8. C. ; 
11 | : 

Return, RY A. bo eleded Mandamus was directed Majori, Ballivis & omnibus principalibus Burgenſibus 
3 Burgeſs, but did - 4 Burgi de A. (except R. and S.) ſetting forth the Conſtitution, and that . 
N te and S. were capital Burgeſſes, choſen by the Commonalty to ſtand and ſerve for 
FleQion was void, and he is Mayor for the enſuing Year ; and that they were to chuſe one of them, eo they 
not a Burgeſs, Al. Ante 428, were commanded to elect one of them accordingly. They returned the Statute 
429. 4 Mod. 233. 3Mod. 13 Car. 2. Se.. 2. c. 1. and that within twenty Years, prox. poſt 25 March 1663. 
72, 118. 5 Mod. 435. N. & S. fuerunt elefi Burgenſes principales, and within a Year before their Election 
2 Wound. 269. '+/5"- had not received the Sacrament, per quod electio eorum vacua devenit & non ſunt 
| principales Burgenjes; and this Return was held naught : 1ſt, The Court con- 
ſidered it without the laſt Words, Et non, &c. And as to that the Chief Juſtice 
ſaid, the Writ ſuppoſes them to be Burgeſſes, and ſo the Court muſt intend them, 
and this is not anſwered by the ſpecial Matter of the Return, which ſhews only 
that he was once elected, and that was a void Election; whereas he might qualify 
himſelf and be choſen again; and here is nothing to exclude the Intendment of 2 

ſubſequent Election, which is according to the Suppoſal of the Writ. 
Return muſt be certain to 2dly, The Court conſidered it with the laſt Words, and held the Et non ſunt 
every Intent. Vide ante, principal Burgenſes, Sc. to be only Part of the Concluſion or Inference; and the 
er gr eg wv PU Chief Juſtice ſaid, the Law requires the moſt exact Certainty in theſe Caſes, be- 
8 50. * cauſe the Party cannot traverſe nor interplead; and it is not enough to offer a 
| Matter, fo that the Party may be able to falſify it in an Action; but the Matter 
mult be fo alledged, that the Court may be able to judge of it and determine, 
whether it be a ſufficient Cauſe, or not? If the Matter ſet forth in this Return 
* P. 433 had been ſo alledged * in a Plea in Bar, the Plaintiff might have replied a ſubſe- 
quent Election: Ergo, this Return is uncertain; for there might have been a ſub- 

ſequent Election. | 


Dominus Rex verſus The Mayor, &c. of Rippon. Paſ. 12 Will. 3. 


B. R. 1 Ld. Raym. 563. S. C. 
ton 1 


Return of a Refignation in ANDAMUS was direfted to the Mayor, 8 | 


4 5 1 7 e er 3 of Rippen, to reſtore Sir Jonathan Jennings to his Place of Alderman of 


Office, good. 1 Vent. 10. Rippon ; they returned themſclves to be incorporated by another Name, 92. 
1 Lev. 148. 2 Show. 66. Mayor, Burgeſſes and Commonalty ; and farther, That Sir Jonathan Jennings, 
1 Sid. 14. at ſuch a Time, at an Aſſembly of the Corporation, came & perſenaliter libere & 
debito modo refignatit his Office, declaring, he would continue to ſerve no longer 
in that Office; whereupon they choſe another in his Room: And this Declara- 
tion in a Corporate Aſſembly was held good, eſpecially ſince the Corporation ac- 
cepted it, and choſe another in his Place; but till ſuch Election he had Power 10 
wave his Reſignation, not afterwards ; and whether a Deed was neceſſary, or not 
neceſſary, is not material, becauſe they have poſitively returned ud regni, 
which is falſe, if a Deed was neceſſary, and there was none: Alſo the Court 
held the Writ naught, becauſe it was directed to the Corporation by a Wrong 
Name, but refuſed to grant a new Writ of Mandamus, becauſe an Action lay # 


gainſt the particular Perſons for the falſe Return of this : Ergo a new one would 
be vexatious. . 


The 


Mandamus. 


The Caſe of Andover. Mich. 12 Will. 3. B. R* 


1VE Perſons cannot have one Writ of Mandamus to be reſtored ; for Several Pal? ? join 
though the End of the Writ is to do Juſtice, yet the Foundation is the 


Wrong in turning them out. and the turning out of one is not the turning out 


See 5 Mod. 10, 11. 1 Sid. 
of another 3 nor can ſeveral Perſons join in an Action on the Caſe for a falſe 99: 


Poſt 43. 67, 436. 
Return. Per Holt C. J. 


Comber. 307, 308. 6 Mo. 
18. 1 Shower 258, 260, 


N | 3 | 281, 364. Far. 83. 8. C. 
Domina Regina cerſus Twitty and Maddicot. Mich. 1 Ann. B. R. Holt 447. 


AND AMUs to ſwear A. and B. Churchwardens, ſuggeſting that they Non fait 3a , 
were debito modo electi: The Return was, quod A. & Þ. 25 22 pens, not a — 7 3 =omy 8 
ebito modo. It was objected, That it ought not to be debito modo; and it ought the Writ ſuggeſts, debito 
to be in the Disjunctive, nec eorum alter elef?. fuit. Sed per * Holt C. J. it was re- _—_ * C. = 83. 
ſolved ; 1ſt, That one cannot be ſworn upon this Writ ; for either both were « p + 5 Mod. 10, 11, 
choſen, or the Writ is miſconceived. 2dly, Where the Writ is to ſwear one * 
gebito modo clectus, Quod non fuit debito modo elef? ;, is a good Return, for it is an 
anſwer to the Writ; but where it is to ſwear one electus Churchwarden, there 


qued non fuit debito modo ele, is naught; becauſe it is out of the Writ, and 
evalive. | 


Anonymous. Mich. 4 Ann. B. R. Q. 6 Mod. 25. 
Rule was made the firſt Day of this Term, viz. That if the Corporation to How . — between 
which the Mandamus is ſent, be above forty Miles from London, then there the Teſte and Return, 
ſhall be fifteen Days between the Teſte and the Return of the firſt Writ of Man- Ante 429. 
damus; but if but forty Miles, or under, but eight Days only: And as to the 
Alias and Pluries, they made no Rule, but would conſider of that, and that the 
Writ ſhould not be teſted before it was granted by the Court; fo that the Alias 
and Pluries may be made returnable immediate, as they uſed to be : Alſo the Court 
{214, That at the Return of the Pluries, if no Return was made, and there was an 


Affidavit of the Service, there ſhould go an Attachment without &earing Counſel 
to excuſe the Contempt. | 


Domina Regina verſus The Bailiffs, &c. of Ipſwich. Serjeant Whita- 
cre's Caſe, Hill. 4 Ann. B. R. 2 Ld. Raym. 1233. S. C. 


A Mandamus was directed Ballivis, Burgenſibus and Communilat. wille de Gippo, Variance 197 the Writ 
to reſtore Serjeant Mbitacre to the Office of Recorderſhip; the Return was, and Return in the Name of 
reſponſio Ballivorum Burgenfium & Commun” ville de Gipwico five Burgi Gipuici the Corporation. Vide poſt 
patet, Sc. Nos ballivi, Sc. return the Conſtitution ſo and ſo; and that the Re- 465: T4 One wg *. A 
corder is amoveable pro malegefturis per Ballivos & Burgenſes vel major pariem Sid. 64. ta 1 2 . jo . 
eorum quorum Ballivos duos eſſe volumus : Then they ſhew Serjeant Vbitacre choſen 50. S. C. Rep. A. Q. 67. 
to continue ad libitum, and that at ſuch a Seſſions of the Peace, the Serjeant had Holt 443. 445. Mod. 
Notice, but did not attend ; and that having Notice to anſwer, he appeared and Caſes 128. 

aniwered, and by the Bailiffs, Burgeſſes and Commonalty (the Bailifh being then 

preſent) he was turned out of his ſaid Office. Er ullerius certificamus quod Inbabi- 

tentes ville predifa” nunquam nuncupati fuer unt per nomen Ballivorum, Burgenſ. & 

Com. ville de Gippo, Ec. This Caſe pended long, and was often argued upoi 

reral Objections; and, 1ſt, The Chief Juſtice held, That Gippus and Gipwicus 

vere different Names, ſo that the Writ was miſdirected; but then they ſhould _ 

have returned the ſpecial Matter accordingly, and relied upon it; for that P. 425 
ow they had admitted themſelves to be the Corporation to whom the Writ was 435 
directed, by returning Executio, c. And a Corporation pay have ſcyeral Names ; 

ax here it being ſtarted, Whether a Corporation ſhould loſe its old Name by a 

en Charter? The Chief Juſtice ſaid it would, where the new Charter altered 

we very Conſtitution in the integral Parts of it; as if Bailiffs and Burgeſſes are 

made Mayor and Aldermen, or Mayor and Burgeſſes, or where an Abbot and 
Coavent are tranſlated into a Dean and Chapter; but if the Bailiffs and Burgeſſes 
Vor. II. e ville 


\ 


| bm n n TU er. dd: e — 1 l 2 1 x . b OE, EL 
Mandamus. 
Hard. go. ville de Gippo accept a Charter, conſtituting them Bailiffs and Burgeſſes ville 


* an 9 * 1 l 42 Powell being not ſatisfied in the firſt Point, it vaniſhed without Reſolution, 


* « — * 


1 Vent. 82. diſcovering that Gippo in the latter End of the Return was with a Daſh, and in 


Non-Attendance, a good 
Cauſe of Forfeiture of the 


pearance. Ante 428. Juſtice, Non-Attendance is a good Cauſe of Forfeiture. 4thly, Though the 


when he ſhould appear, yet his appearing and i cured the Defect of 
otice of the Charge. 
Palm. 45 3. For though a Man ought to be prepared, and have convenient Time 
| for that, yet he may waive this Benefit if he will; but in this Caſe, his N otice 
A Motion muſt be for the as to anſwer his Non-Attendance at a Seſſions of Oyer and 7. erminer, and there. 
Natter charged. with he was charged; whereas he is turned out for Non-Attendance at a Seſſion; 
of Peace, and indeed anſwered to that, though not charged therewith, which 
the Court held incurable and. fat:l, and ordered a peremptory Mandamus, and 
that it ſhould be directed according to the firſt Writ, viz. Villæ de Gippo, and 
muſt not differ; and though Mr. Raymond objected to a peremptory Writ, becauſe 
he was only Recorder ad libitum, (1 Sid. 14.) non allocatur; for the C orporation 
have not returned that; they have relied upon his Miſdeme anors, and not upon 
their Power. | 6 


Ante 429. 


* Þ * X Domina Regina verſus The Mayor and Aldermen of Norwich, Paſ. 
5 Ann. B. R. 2 Ld. Raym. 1244. S. C. 


AND AMUs to admit Dunch to be an Alderman of Norwich ; they re- 
turned the Charter of E. 4. Quod Aldermani onerentur & exonerenter priut 
confiſtent, Vi. polt. 586, fn London; and that in London, if a Perſon be elected Alderman by the Ward, 
iu 3 8 1 the Court of Aldermen may refuſe him; and that D. was elected by the Ward, 
8 ; Mod. 114. but refuſed by the Mayor and Aldermen ; becauſe he had not received the Sacra- 
Ante 432. S. C. Holt 444. ment infra Annum tunc prox. antecedent. Eleftionem ſuam; and that he was turbulent 
and factious, and procured his Election by Bribery ; Et quod non fuit Eledui. 
The Court agreed that ſeveral Cauſes might be returned, and that either, not 
qualified, or not elected, had been a good Return; but the Chief Juſtice queſtion- 
ed whether Bribery would vacate the Election, becauſe it did not appear to be an 
3 | Office concerning the Adminiftration of Juſtice, and within the Statute E. 6. 
Election in one oo Y3 AP- Alfo the whole Court agreed, That as ſoon as D. was choſe by the Ward, it was 
{macs 5 an Election, and that the Aldermen did not chuſe, (having but one Perſon ſent 
them) but approve; and that before Approbation, the Election was complete; 
as a Preſentation is before the Biſhop approves a Clerk; or as a Nomination is 2 
perfect Nomination before the other preſents. It follows then, that this Return 
is repugnant, and the Court cannot tell what to believe; for at firſt they admit an 
Election, and avoid it; and yet at laſt they return, there was no Election at 4 

A peremptory Mandamus was granted. | | 


> 
Several Matters may be re- 
turned, but they muſt be 


Domina Regina verſus The Mayor, Ec. of Derby. Mich. 6 Ann. 
| B. = 


3 
8 | | 
Writ 1 ANDAMUS to the Mayor, Aldermen, and capital Burgeſſes of Derg. 
another to do the Act, ill. viz. Whereas A. and B. &c. removed the Party complaining from = 
Vide poſt 489. pl. 51. Office of B ing them to command A. and B. to reſtere him, a5 


493. H. 60. 


quaſhed ; for it is abſurd that the Writ ſhould be directed to one Perſon to cont 


mand another. | * 


„ — — — 
Marriages. 


” 
- 


is 


2 22 1 * „ ol 


4 a. . —_ 


* 


Anonymous Vide ante 433. pl. 13. 

2 1 (| 

Mandamus went q reſtore, nine Perſons to the Place and Office of Common- Several 8 * to join in 
Council Men; the Conſtitution was returned, and that theſe nine were ® Writ to be reſlored. 2 

7:bite amoti. Holt C. J. The Writ ought to be quaſhed ; there qughr not to be _— = 5 Tas. 

nine Perſons * in one Writ ; the Amotion of one is not the Amotion of another; 10, 11. Ante 443. pl. 13. 

their Intereſts are ſeveral, and they may have been removed for ſeyeral diſſerent 2 Sauod. 116, 1 Vent. 

Cauſes ; one for one Fault, and another for another, How can we grant a joint 167. 1 Lev. 109. 

Reſtitution to them ? Eyre was of the ſame Opinion, | 


FY 2 . 
9 * 
* — 


* * 
1 - 
- : „ 7 
is, — — öB2 ; eee 


— 


. 


| 3 | P. 437 
* Marriages, "4 


See 3 Lev. 364, 376,411; 
Alleyne & Ux verſur Grey. Trin. 1 W. & M. B. R., 


N Debt on a Bond, the Defendant pleaded Ne unques accouple in loyal Matri- a. | 
mm; Plaintiff demurred, and had | Judgment, for it alters the Trial; in- Ne agu accufle ke og? 
| ſtead of trying per pais, it puts the Trial on a Certificate from the Ordinary Plea. Dot. placit. 378. See 

and, 2dly, It admits a Marriage, but denies the Legality of it; whereas a 1 Lv. 41, 1 Sid. 13, 64, 
Marriage de facto is ſufficient, and whether legal or not legal, is no ways ma- ” 7 ps 2999 ev 
terial. - ; | drews 227, 


1 Show. 50. 8. . Comb. 
131. 


* 


Jeſſon verſus Collins. Paſ. 2 Ann. B. R. : _ 155. 8. C. Holt 
| "+ HS 

R. King moved for a Prohibition to ſtay a Suit in the Spiritual Court, EE] , 

M upon a Contract of Marriage per verba de præſenti, ſu 2 ing that the * 1 Fora — 
Contract was in Fact per verba de futuro, for which, if not ormed, the Party cognizable in the ſpiritual 
had Remedy at Common Law: Holt C. J. ſaid, That though it were per verba Court, and their Sentence 

de futuro, yet it was a matrimonial Matter, and the Spiritual Court had Juriſdic- — Vide 3 mw 

tion; and this was the great Objection againſt Actions at Law, when firſt brought 5 NM er 1%, . 


up in theſe Caſes ; bur in Anſwer to this it was held, That the Remedy in the . 3 122. C. f Sal. 
Spiritual Court was waived by betaking himſelf to Damages for the Breach : 24, 25. 3 Lev. 65. V. 
Alſo he ſaid, That a Contract per verba de præſenti, was a marriage, viz. Imarry Lutw. 68, 78, 79. 


you: You and I are Man and Wife; and this is not releaſable: Per verba de york 
Twill marry you. I promiſe to marry you, &c. which do not intimate an actual 
Marriage, but refer it to a future Act; and this is releaſable ; and as it is re- 
kaſable, the Party may admit the Breach and demand * Satisfaction: He alſo „p 3 
1219, he remembered this Caſe upon Evidence; Aſump/i/, in Conſideration that the 43 
Plaintiff promiſed to marry the Defendant, the Defendant promiſed to marry him; 

upon Evidence it was proved, That there was a Promiſe; yet the Defendant pro- 

cucing a Sentence in the Spiritual Court, in Diſaffirmance of that Coaned, it 


nes held good Counter Evidence, and the Plaintiff was nonſuit. A Prohibition 


See 2 Lev. 15, 16. acc. 
was denied. 


Wigmore's Caſe. Mich. 5 Ann. B. R., See 6 Mod. 15 5, 172. 


HE Wife ſued in the Spiritual Court for Alimony : In Fa&, the Huſband ng 05 
was an Anabaptiſt, 0 bil + Tits fount the Biſhop to marry, but Cd f. a anlage. 3 Lr. 
urid this Woman according to the Forms of their own Religion. Es per Holt 65, 411. 5 Mod. 411. 
C. J. By the Canon Law, a Contract per verba de præſenti, is a Marriage: As, Swinb. de Ceo 
ogy io be my Wife : So it is of a Contract, per verba de futuro, viz. 


Till E. 79. Hole 459. 8, C. 
If the Contract be executed, and he does take her, tis a Marria 


ge, 
they cannot puniſh for Fornication. Upon a Prohibition to the Spiritual 
Court of Pathak, Fwy | | EE Ald; 


Note; By 3 Lev, Such a Promiſe, if oot in Writing, is void by Stat. 29 Car. 2. 


- Marſhal 
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CR Parſhal and-Martſhalſea. 
See 6 Mod, 57, 225: Anonymous. Mich. 9 W. 3. B. K. 
Bond tothe li. hal to bea PER Hen C. J. it was adjudged in the Caſe of Sir Jo. Lenthall verſus (ust: 


That the Marſhal might take a Bond to be a true Priſoner ; but not to te. 
ceive or take any Thing of Advantage or Profit to himſelf, and that if he did 
the Bond was void at Common Law. 5 f 


y . 439 | | * Anonymous, Mich. IO W. 3· B. R. . 
Ay : | 
Juriſdiction of the Palace- Prohibition was prayed to the + Marſbalſea, becauſe they refuſed to admit 2 
Court, | f Plea, that neither of the Parties were de boſpitio Regis. Per Holt C. J. 


This is not the Court mentioned in my Lord Coke's Cafe of the Marſbalſea. If 

the Cauſe of Action ariſe within twelve Miles of London, this Court holds Plea, 

though the Parties are not de boſpitio Regis; the Plea is frivolous, and we will 

5 not interpoſe. But Trin. 11 V. g. B. R. An Action of Debt was brought in the 
Z Marſbalſta, on a Judgment in B. R. and a Prohibition was granted. 

| | + Nota. This muſt have been to the Palace Court, where neither Plaintiff nor Defendant muſt be 

of the King's Houſehold ; but in a Suit in the Marſhalſea both muſt be of the King's Houſehold. 


Snow _ Firebrafs. Mich. 1 Ann. B. R. 2Ld. Raym. 804 8. C. 


. - 
Farl Marſhal of England i as was brought againſt the Bail, and a Br in this. 
. A ee 
X. s Bench, 3 Salk. 320. Regis : Mr, King gbje&ed, That it was not good, without going on and laying, 
c eoram ipſo Rege exiſtentis, for the King has another Marſhal, viz. The Marſhal of 


That the Defendant had not rendered himſelf Priſone Mar Mareſe' Domini 


the Houſehold, Et per Holt C. J. and Powell, The Earl Marſhal of England was 
by his Office Marſhal of the King's Bench, as a by the Book of H. 6. and 
ſo continued till the Time of King James the firſt, when this Office was derived 
out of it; ſo that the Marſhal of the King is the Marſhal of the King's Bench; no 
Body elſe can be underſtood; the other Is Mareſeballus Hoſpitii, and never ſpoken 
of without that Addition. | 
The Office of Chamberlain of the King's Bench Priſon is inſeparably incident 
to the Office of Marſhal ; and therefore a Grant of the Office of Marſhal, with 
a Reſervation of the Office of Chamberlain, is void. Per Holt C. J. Mich. 3 
u. B. R. Nö“ | 


E P. 440 | 1 | 
See Vaug. 242, 243. OY 3 a = 
Lev. 27, 172. 3 Lev. 351, | 95 
352. 4 C. LS 7. p · 3, | Yo | 5 | | 
8. p. 6. 3 Mod, 321. I a OY. | „. 
hay 1 Comb. | Maſter and Servant. 
116. 2 Lev. 256. 2 Show: | | 


478. Carth. 58. 3 Salk. Boſon verſus Sandford & al'. Mich. 1 W. & M. B. R. Intr. Hill. 1 
203. Skin. 278. Holt 648. & 2 Jac. 2. Rot 302. 


TH | 
ods are ſpoiled by th 3 3 | | 
Good 9 ERR of a ASE againſt A. and B. Part-Owners of a Ship, for that he put Goods on 


Ship, employed by Owners; \ 1 Board, and the Defendants undertook: to carry them ſafely for Hire, but yet 


| the Ownersareliable in re- ere { negligent, that the Goods were ſpoiled: Upon Not Guilty pleaded, in 


Pact of the Freight. 4.0 Evidence it d | art that the Ship 

37, 288, qr, £ it appeared, that C. and D. were alſo Part-Owners, and that the vil 
— oy 22254 565. Pot vas under the Care of a Maſter, to whom the Goods were delivered; and this 
443. Adio ie agaiaſt the being found ſpecially it was argued. pro Quer. That the Action is grounded 01 


| Owners. 2 Saund. 115. For the Wrong, and may be againſt all, or any of the Proprietors : There was allo 


he that imploys a Servant, another Doubt ftarted, and thaywas, Whether the Owners were liable, when in 
PN, 3 lie. 323. Truth they did not pil toy api Ars e, Kae wür. 
Moll. 208, 209. But the Juſtice held, There was no Difference between a Land-Carrier and a Water- 
Action muſt be brought a- Carrier and that the Maſter of a Ship was no more than a Servant to the Owners 
N 8 Agee" ** in the Eye of the Law; and that the Power he has of Hypothecation, 2 
4 Mod. _ 5 Mod. 244.1 by the Civil Law, Er per Holt C. J. The Owners are liable in reſpect i der 
Mod. 18. 1d. Raym. 739. Freight, and as employing the Maſter ; for whoever employs another, is an vel 
| 2 


Maſter and Servant. 
— — 108 FFF 
able for him, and undertakes for his Care to all that make Uſe of him. 2dly, 
The Court held, That all the Owners were liable, for they are charged in Point 
of Contract, as Employers, and are all equally intitled to the Freight: Either 
Maſter or Owners may bring an Action for the Freight ; bur if the Owners bring 
the Action, they mult all join; ergo they muſt all be joined; as the Freight be- 
12nos to all, ſo all are equally undertaking ; and a Breach of Truft in one is a 
Breach of Truſt in all; as where two make one Officer, the Act of one is the 
act of the other. 3dly, The Court held this was not an Action ex delicto, but ex 
h/ contractu, and it was not the Contract of one but of all: That there was no 
other Tort but a Breach of Truſt. Therefore the Court gave Judgment for the 
Defendant, becauſe all the Owners were not joined. One 


+ Jones verſus Hart. Mich. 10 W. +. Coram Holt C. FJ. At Nifl Prius p. 4 41 
e Guildhall. 1 LY; Raym. 738. . Pawns Vide Poſt £39." 
| Pawn-broker's Servant took a Pawn J the Pawner came- and tendered the Maſter liable ** Neglect 
Money to the Servant; he ſaid he had loſt the Goods Upon this the * * 2 not the wil⸗ 
Parr brought Trover aBdinlt the "ater 
V 1 : Palm. 534. 4 Leon. 123. 
The Servants of A. with his Cart run againſt another Cart, wherein was a Pipe r 


c M 2 Saund. 345. 1 Mod. 198. 
of Sack, and overturned the Cart and ſpoiled the Sack; an Action hes againſt A. Hob. 206. 3 Med. 323. 
So where a Carter's Servant run his Cart over a Boy, 'twas held the Boy ſhould Hut. 121. 3 Lev. 258. 1 


have his Action - againſt the Maſter, for the Damage he ſuſtained by this Negli- _ 29. Foſt 613, 614. 
ace. So in Lane and Cotton, a Letter with Bills in it was delivered at the . Holt Gaz. 128 

Polt-Office to a Servant; twas held, Caſe lay againſt the Poſt-Maſter and not Lev. 172. Ante 18. 

againſt the Servant, unleſs he ſtole them, for then he was a Wrong-doer, as | 

where a Gaoler ſuffers an Eſcape wilfully ; otherwiſe if negligently. Per Holt 

8 ; 2 | ; Y 1 » * ; : | 


Domina Regina rerſus Gouche. Mich. 1 Ann. B. R. 2 Ld. Rayni, 
| 1 REN Ws Jr 4 en In „ 


N Order was made by the Juſtices on Gauche, reciting, That whereas 42 f. Order to ELL s. being 
A and 4d. was due from him to J. S. for Work and Labour in Huſbandry, due for Work and Labour 
they order him to pay the ſame; The Exception was, That it does not appear to in Huſbandry though it 
be Statute-Wages, and ſuch only are within their Juriſdiction. Per Powell and —_ 23 Wages as 
* | ; | | 2 | ects. Reme- 
Gruld, Though the Statute gives them a Power only to ſet the Rate for Wages, dies tor Wages are favoured 
and not to order Payment; yet grafting hereupon, they have. alſo taken upon io the ſuperior Courts. 5 
them to order Payment; and the Courts of Law are indulgent in Remedies for Mod. 419. Poſt pl. 5, 
Wages, as appears by its ſuffering the Admiralty to have Cognizance of Mariners 485. Pl. 49. 
Wages; and therefore they would intend it ſuch Wages as were within the Statute: 
And Gould J. cited a Caſe, The King againſt Dummer, An Order to pay for Days- : 
Works and Labour done, which was held well; for the Court will intend it | 
within their Juriſdiction upon general Words, unleſs the contrary appear upon 
the Face of the Order, as in the Caſe, 2 Jones 47. for a Coachman's Wages. 
Affirmed, Holt abſente. | 


Ward verſus Evans. Hill. 2 Ann. B. R. 2 Ld Raym. c28. S. C. P. 442 
wy 54 „ Camyns 438. 8. WOG 1 
W AR D. ſent his Servant to receive a Note of 30 J. of B. who went with hirh A& of a * binds not 
to Sir Stephen Evan's Shop, who indorſed off 501. from a Note B. had bis Maſter, unleſs he acts by 
upon him, and gave Ward's Servant a Note of 50 J. upon one Wallis a Gold- ene 6 Big - * * 
lmith, to whom the Note was carried the next Day by Ward's Servant: Wallis 152. 13 


Or e 10d 1 a 3 Lev. 252. Comber. 
refuſed to pay, and that Day broke; upon this the Note was ſent back to Sir 451. 1 Salk. 132, 133. 
hepben Evans, who refuſed Payment, whereupon the Action was brought. E/ Winch: 24, 25, 5 Mod. 
ber Cur, It was held, iſt, That this was Money received by Sir Stephen Evans. 398, Dr. b * 
uly, That the Act of a Servant ſhall not bind the Maſter, unleſs: he acts by R. \ gf Hole 128 N Fa. 7 
Authority of his Maſter ; and therefore if a Maſter ſends his Servant to receive 103. e nnss 

yo _ the Servant, inſtead of Money, takes a Bill, and the Maſter, as 

OL. II. | 3 ( 


3 £ loon 


Merchants and Merchandize. 


2 


ſoon as told thereof, diſagrees, he is not bound by this Payment; but Acquieſcence 
or any ſmall Matter, will be Proof of the Maſter's Conſent, and that will make 
the Act of the Servant the Act of the Maſter. TOS; | 

Goldſmiths Notes are Pay- gdly, They held this was no Payment; for a Goldſmith's Note is only Paper 

ment conditionally only, and received conditionally, if paid; and not otherwiſe, without an Expreſs Aoree. 


M 3 ment to be taken as Caſh. hs | 
308. 3 MeL. 86. ; ler. Athly, They held, That the Party receiving ſuch Note ſhould have a reaſonable 
209. Moll. Li. 2. c. 10. Time to receive the Money, as in this Caſe, the next Day, and is not obliged as 


Hob. 154. ſoon as he receives it, to go ſtrait for his Money, 


Domina Regina verſus London. Trin. 3 Ann. B. R. 


„ | 
8 Order 8 ag 3 | R DER was for Payment of Wages, reciting, That two Perſons were re- 
rvants Wages, if it don't : 
iayice bs whe Aervies.o0 tained by London, Overſeer of the Works in the Gardens of Hampton. Court, 


Court will intend it Huf. at ſo much per Diem, and had worked there fo many Days; therefore the Order 
bandry. Vide Poſt 484. Was, That London ſhould pay them. Et per Cur', the Statute extends only to 
pl. 40. 5 Mod. 419. Ante Seryants in Huſbandry, not to Gentlemen's Servants, nor to] ourneymen with 

pl FX HI _ _ their Maſters : Had the Order been general, viz. to pay ſo much to two of his 

nnd Rea, 331. *+: Ver. Labourers, Ic. or two of his Servants, the Court ſhould have ſuppoſed them 
Servants in Huſbandry, but here is no Room for ſuch an Intendment fince the 
contrary appears. 


- 
1 

* 4 

| CC 1» tha 4 8 — — * 


* | 443 . 1 — —— | 
Vide 2 Lev. 69, 188, 228, 5 2 = e TUTTLE 
3. e 52 58. Perchants and Merthandize. 
58, 1 Show. 320. S. C. | | B . | 

Catch. 216. Holt 465. Tefferies verſus Legandra. Hill. 2 W. & M. B. R. Rot. 6 59. 


1 
In Policies warranted to de- 


0 CTION on a Policy of Inſurance, the Defendant pleaded Non Aſumy/, 
andre drome opt and the Jury found the Policy, by which the Inken e 
fault of the Maſter. Vide Perils of Sea, Pirates, Enemies, Sc. from London to Venice, warranted 10 depart 
ante 440. 6 Mod. 13. 4 with Convoy. Et per Cur', The Words warranted to depart with Convoy, mean 

_ 176. 1 Salk. 31. only, That he will leave the Port, and fail with the Convoy, without any wilful 
olloy, lib 2. c. 7. F. 12. f : JUL ally 
2 Keb. 71/, 722. Default in the Maſter; therefore, if by Default of the Maſter, the Ship is ſeparated 
and taken, the Inſurers are not liable ; but if there be no Default, the Maſter 
having done all that could be done, and the Ship is ſeparated and taken by Ene- 
mies, the Inſurers are liable; ſo if the Ship be loſt by Streſs of Weather, for they 
inſure againſt theſe by their own Agreement. 
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Lethulier Caſe. Mich. 4 W. & M. B. R. 


r Policy of Inſurance by the Defendant at London, inſuring a 
. wad of having Convoy. Ship from thence to the Eaſi-Indies, warranted to depart with Convoy ; and 
3 Lev. 320, 321. Molloy, ſhews, That the Ship went from London to the Downs, and from thence with 
l. 2. c. 7. $.12. 4 Mod. Convoy, and was loſt. After a frivolous Plea and Demurrer, the Caſe ſtood 
58. 2 Keb. 717, 722. 1 upon the Declaration; to which it was objected, That here was a Departure 
_ 3 2 Saund. 205. ithout Convoy. Et per Cur”, The Clauſe, warranted to depart with Convey, 
; * muſt be conſtrued according to the Uſage among Merchants, i. e. from ſuch Place 
where Convoys are to be had, as the Downs, c. Hol C. J. contra, We take 
Notice of the Laws of Merchants that are general, not of thoſe that are particular 
Uſages. It is no Part of the Law of Merchants to take Convoy in the Downs. 
Vide Yelv. 136. vr 7 %ÜÜ ( S | 


1 
Warranted to depart with 


* Martin verſus Crump. Paſ. 10 Will. 3. B. R. 


Aae n Vide 1 Show. IW O joint Merchants make B. their Factor; one dies leaving an Executor; 
188, 189, &c. 2 Lev. 188. | this Executor and the Survivor cannot join, for the Remedy ſurvives, but 


— 
= — — — a 3 — — - - 0 r dee N 

K * — — — — of . — — 
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Oomber. 474. 8. C. 2 not the Duty; and therefore on Recovery he muſt be accountable to the Executor 
1 Rol. Rep. 421. ; 3 | 


t 


FF t Green 


231 


Merchants and Merchandize. 


Green ver ſlis Young: Hill: 1 Ann. B. R. 


| , | oo 43 
F after a Policy of Inſurance, a Damage happens, and afterwards, in the Deviation diſcharges Policy 


ſame Voyage a Deviation; yet the Aſſured ſhall recover for what happened from that Time only. 
before the Deviation; for the Policy is diſcharged from the Time of the Deviation 
only. e 5 | | 

22 Spetder 189. Kemp and Andretos: The Remedy ſurvives between two 
joint Merchants, but not the Intereſt. 


Anonymous. Hill. 1 Ann. B. R. ; 


Ship inſured was in her Voyage ſeized by the Government, and turned . 55 
into a Fireſhip : The. Queſtion was, Whether the Inſurers were liable? 

Holt C. J. thought it was within the Word Deteniron, but the Cauſe was re- 

ferred. | 


Bates verſus Grabham & al'. Decemb. 3. 1703. Coram Holt C. J. 
: At Niſi Prius at Guildhall. Pee 4 oe gfh 


N Caſe on a Policy of Inſurance, upon Non Aſumpſit pleaded, the Caſe was, Policy EA 5 Conſent 
Mr. Criſp being at the Meſt-Indies, lent a Letter to Bates to inſure Goods on after it was underwritten; 

the Mary-Galley of St. Chriſtopher's, Captain J. Hill Commander, at London: well. 8. C. Holt 469 

Bates carried the Letter to Stubbs, who writ Policies, and he by Miſtake made 

the Aſſurance on the Mary, Captain Haſlewood Commander, &c. This Policy 

thus made was ſubſcribed by the Defendant: 'The Mary-Galley was loſt, and then 

Stubbs applied to the Inſurers to conſent to alter the Policy, to which they agreed; 

and the Miſtake was mended. It was objected at the Trial, that the Mary was a 

ſtouter Ship than the Mary-Galley, and that the Inſurers ought to have an Increaſe 

of Premium for the Alteration : But it was held by Hell C. J. That the Action 

well lay, and that the Miſtake might be ſet right, and that Stubbs was a good 

Witneſs ; and he cited this Caſe, which happened when Pemberton was Chief 

Juſtice. An Inſurance was made from Archangel to the Downs, and from the _ 

| Downs to Legborn; but * there was a Parol Agreement at the ſame Time, that the * P. 445 

Policy ſhould not commence till the Ship came to ſuch a Place; and it was held 

the Parol Agreement ſhould avoid the Writing. | : 


Bond verſus Gonſales. February 14, 1704. Coram Holt C. 7. At 
1 Niſi Prius af Guildhall. | 

ASE upon a Policy, which was to inſure the William Galley in a Voyage Deviation AR muſt be 
from Bremen to the Port of London, warranted to depart with Convoy : The conſtrued according to 

Cale was, the Galley ſet Sail from Bremen, under Convoy of a Dutch Man of ko 4g wo Holt 469. 

War to the EI, where they were joined with two other Dutch Men of War, and PO OTE: 

ſeveral Dutch and Engliſh Merchant Ships; whence they failed to the Texel, where | 

they found a Squadron of Engl;ſp Men of War and an Admiral: After a Stay of 

nine Weeks they ſet out from the Texel, and the Galley was ſeparated in a Storm, 

| and taken by a French Privateer, taken again by a Dutch Privateer, and paid 80]. 

dalvage. And it was ruled per Holt C. J. That the Voyage ought to be according 

to Uſage, and that their going to the Elb, though in Fact out of the Way, was 

no Deviation; for till after the Year 1903, there was no Convoy for Ships directly 

irom Bremen to London : And the Plaintiff had a Verdict, | 3 


The Mayor and Commonalty of London ver ſus Wilks. Trin. 3 1 
| 3) 


A Merchant includes all Sorts of Traders as well and w property: as Merchant Merchant, quid ? 
Adventurers. Vide Spelm. Guilda, - Dy. 279: b. A Merchamt-Taylor is a 
common Term. Per Holt C. J. | + JERTES 323 
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* P..446 v 
See 1 Salle 3 17 | x | Money. | 
0 tch 84. Lelv. | . 
9 Dixon verſus Willoughs. Mich. 8 Will. 3. B. R. 
Indebitatus Aſſumpſit in 131. IN Caſe upon four ſeveral Promiſes, there was a Verdict for the Plaintiff, and 
| _ ny well. entire Damages: It was moved in Arreſt of Judgment, that one of the 
Poph. = 88 115 Promiſes was ill laid, viz. That whereas the Defendant was indebted to him in 
Palm. 407. 5 Mod. 6, 7. 13 J. 10 3. for nine Guineas, he promiſed to pay, &c. and fays not, nine Guineas 
Lutw. 487, 488. 1 Salk. ad valorem, Ec. as he ought, the Value being not aſcertained by Proclamation, 
9, 22, 25. S. C. Ante 311. Ef per Holt C. J. | THEE 
LW 8 iſt, Any Piece of Money coined at che Mint, is of Value as it bears a Propor. 
327, 387. S. C. tion to other current Money, and that without Proclamation. The Unit was the 
: old Piece, which was 20s. In King James the Firſts Time, the Unit was by 
Proclamation raiſed 16 d. which was the Reaſon and Occaſion of the Coin of 
Guineas, and of their being 164. ſhort of the Unit. 
| 2dly, There are Guineas of 40 s. a- piece, and ſo we will intend theſe were, and 
that the Plaintiff was ſatisfied the reſt. | | 
3dly, That it was not neceſſary to ſet forth the Number of the Guineas ; for in 
an Indebitatus Aſumpſit the Conſideration is only fer forth to ſhew it was not a 


Debt by Bond, c. 


* ww 


70 W 131. 1 Mod. Monopoly, 


18. Vaugh. 345, 346. 3 ; | 
Lev. W tf 2 Jon. 53, Edgeberry and Stephens. 


54, 353, &c. 2 Brownl. NT | 
296. F. N. B. 222. S. C. Grant of a Monopoly may be to the firſt Inventor by the 21 Fac. 1. and if 
_ 15 . _— OW the Invention be new in England, a Patent may be granted, though the 
Prot. 475. '5#® Thing was practiſed beyond Sea before; for the Statute ſpeaks of new Manu- 
| factures within this Realm; ſo that if they be new here, it is within the Statute ; 
for the Act intended to encourage new Devices uſeful to the Kingdom, and whether 
learned by Travel, or by Study, it is the ſame Thing. Agreed by Heli and Po- 
lexfen, in the Caſe of Edgeberry and Stephens. 8 | 


* — 4 MS 


— 


Pc 55 c TOY > Monſtrans de Droit, Se. 
Staundf. P. C. 72. | | 


| Domina Regina d erſus Maſon, Trin. 1 Ann. B. R. 


If the Plaintiff fails in bis I T Has found by Inquiſition, That Ford had forfeited his Office of Warden of 
Title, he cannot take Ad- the Fleet, upon which it was ſeized into the Queen's Hands: One Meſon 
m_— r n. brought a Monſtrans de Droit in Chancery on the Inquiſition, and ſets forth a 
gers Title. S. C. Far. 32. Title, and traverſes Ford's being ſeiſed of the Office, ſo that by Conſequence he 
1 could not forfeit it; the Attorney General demurred: The Cauſe was brought 
into B. R. per proprias manus of the Lord Chancellor; and now it appeared that 

Maſon's Title, as ſet forth, was naugkt; whereupon Maſon, as Amicus Curie, 

inſiſted ſtill, That- Ford had not forfeited, and fo the Queen had no Title and 

_ therefore it was urged, That no Judgment could be given for the Queen, and that 
P. 448 the whole Record was here, and the Record being here, the whole Recor. was to 

be affirmed or ſubverted by the Judgment of this Court. Er per Cur. The 
: a very Record of the Inquilition itſelf. Is not before us, but only the Record 0 
Vide Farel. 32. _ nen, de Droit: For as to the Inquiſition, the Monſtrans de Droit recites . 
lang. and concludes prout patet per record. Inquiſitionis in filaciis Curiæ Cancellariæ; an 

N I _ the Monſtrans de Droit may ſet forth 192 I woeful with an inter alia, and Oe, 
with reſpe& to the Plaintiff, -may be craved of it. 2dly, The Court held, That though the very Record 0 


the Inquiſition was not ſo before the Court, as that they could quaſh ot —_— 
: with 


- 
_ * 1 " 2 * — * - - — — 
. 
— 


tiff, and may be nonſuit. 4 H. 6, 12. And if he fails in his own Title, he is 
gone as effectually as if he were Nonſuit, and no Judgment needs to be given for 


the Queen; accordingly Judgment was given here, quod nil capiat per billam ſuam 
de Monftratione ſua pred”, | ; 
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» Moꝛtgages. . 


| | 3 | 5 59, 102, 166, 285. 2 
Lord Oſſulſton contra Lord Yarmouth. Decem. 1707. In Canc, Chan. Caſ. 23, 29, 52, 


97, 221, 206. 


HE Earl of Yarmouth made a Mortgage to my Lord Oſſulſton, with a Pro- SR, 
| viſe, That if the Intereſt was behind fix Months, hi gra that Intereſt TS ignore 
ſhould be accounted Principal, and carry Intereſt. Et per Cowper Lord Chan- taken as principal, and 
cellor, this Clauſe was decreed to be vain, and of no. Uſe, ſaying, No Precedent bear Intereſt, is void. 1 
had ever carried the Advance of. Intereſt. ſo far, and that an Agreement made Chan. Caf. 229, 52, 258. 
at the Time of the Mortgage will not be ſufficient to make future Intereſt Prin- * Chan, Cal. 35, 59. 
cipal; but to make Intereſt Principal, it is requiſite that Infereſt be firſt grown 
due, and then an Agreement concerning it may make it Principal, 


Taylor contra W heeler. 5 Mich. 8 Ann. In Canc. 3 . 
N 1 2 2 e 9 5 4 % « ba 4 4 3 | 2 . 2 . * . 2 
A Copyholder in Fee ſurrendered to the Uſe of the Mortgagee in Fee, and Pivot, 


e or Purchaſor 
A became Bankrupt before Preſentment, and there never was any Preſent- precedent, tho' by defec- 
ment made; and the: Queſtion was, Whether the Aſſignee of the Commiſ. tive Conveyance, ſhall be 
ſioners of Bankruptcy, or the Mortgagee. ſhould be preferred? Et per e e er AO 

| Mo iP £16 | | iſſioners of Bank- 

Cowper Lord Chancellor, Tho? the Surrender was void in Law for want of rupt. See 1 Chan. Caſes 
a Preſentment, and that might be the Laches of the Mortgagee in not pro- 119, 150, 166, 167, 201, 
curing it; yet the Surrender has a Lien, and bound the Land in Equity, and the &c. S. C. Eq. Ab. 122. 
Aſſignee ought. not to be in a better Caſe than the Bankrupt, who was plainly SAL 0 2 Vern. 
bound in Equity by this defective Conveyance. Et come moy ſemble, he became ä 
a Truſtee for the Purchaſor. V1 e 68 


OT Cope contra Cope. In Canc. 


| . | (3) 
F* a Man mortgage Lands, and covenants; to pay the Money, and dies, the oy 3 _ off 
perſonal Eſtate of the Mortgagor ſhall, in favour of the Heir, be applied to Mortgage in Exoneration 
exonerate the Mortgage: So it is, tho* there was no Covenant, if the Mortga- of Land. S. C. Eq. Ab. 
gor had the Money; * becauſe it was his Debt, and he is bound to make it good 299; P. 2. Hardr. 5 12. 
tho' the Land be a defective Security; but if Grandfather mortgages and cove- 4 50 7 
aants to pay, and the Lands deſcend to his Son, and his Son dies, having a per- * pk 6 86. i 2 
ſonal Eſtate and a Son, the Son's perſonal Eſtate ſhall not go in Aid of this Rep. 98, 148, 183, 191. 
otgage. A. mortgages his Land to B. and after ſells it to C. for 1000 J. 2 Chan. Caſ. 98, 165, 
which includes the Mortgage Money; C. the Purchaſor ſhall pay the Mortgage, 37 22, 2 Chan, Rep. 
or he has made it a Debt in himſelf : But it is to be underſtood that this Exo- ha 474 3 # 14 
"ation is not to be allowed, unleſs, there be perſonal Aſſets ſufficient to pay al! F "EIT 
Legacies; for the Mortgage ſhall be paid out of the Land if there be not per- 
lonal Aﬀets to pay the Legacies ; and if by ſuch Payment Aſſets fall ſhort, the 
Legatees may make ſuch Mortgagee refund, OY 1248 | 8 


An e 


Potion. 


po 


Vid. Records 565. Rules, , 
&c. 597. Pag. 398. Pl. Ew Motion . 

& 647. Pl. 14. HER | 

ad ram gag Hinton verſus Hern. Hill. 9 Will. 3. B. &. 
Franchiſe EA be al- N a Motion for Prohibition to the Univerſity of Cambridge, the other Side 
lowed on Motion, unleſs inſiſted on their Privileges, which are confirmed by Parliament, E- per 


2 22 5 Re. Cur. Lou muſt plead them. The Difference is, where Franchiſes have been once 
IT” vid + le 343. allowed on Plea, and are upon Record in Court, there they may be allowed 
& poſt 500. S. C. Caſes upon Motion ever after; but where they have not been allowed, it is otherwiſe. 
B. R. 163. 2 Wilſon and ſo it was held and done between Caftle and Litchfield, where the Franchiſe of 


406, &c. Oxford was pleaded ; and ſo they were obliged to do here. 


Domina Regina verſus Layton. Paſch. 4 Ann. OS OE 


E PON a a Conviction of Forcible Entry, if a Fine be ſet, the Conviction 


Where Fine is ſet for For- | : 
cible Entry, Conviction cannot be quaſhed upon Motion, but the Defendant muſt bring his Writ 


not quaſhed on Motion. of Error; otherwiſe if no Fine be ſet, for then it may be quaſhed upon Mo. 
Ante 106, 353. 1 Stra. tion: Per Cur. | 
474. 2 Stra. 794. 


* 1 
I — — 


"©. 481 Fern 

fi. 159 ee. * Names of Purchaſe and Dignity 
Lit. R. 181, 201. Yelv. | : 
34. 1 Sid. 40. 1 Lev. 50. 1 Show. 392. 5 Mod. 303. Ow. 81. Pop. 209. Noy 88. 4 Co 118. 6. Co. 53. 1 Salk. 6, 50, 
1L4. Ray. 303, 304, 562. 5 | | 

I 
3 yo 1 | Thomas Lord Marquis of Carmarthen; who was called up to the Houſe 
ling him by his Father's of Lords by the Name of Lord Osborn; and it was held by the Chief 
ſecond Title according to Juſtice, that there was no ſuch Perſon, or at leaſt the Duke of Leeds was the 
_— dg ap Perſon, and not the Proſecutor. At the Old Baily one was indicted for ſtealing 
lame Cstes 2, 4, &c. the Goods of the Earl of Kingflon, who was the eldeſt Son of the Marquis of 
6 Mod. 303. Carth. 297. Dorcheſter, and the Defendant was acquitted by the Opinion of all the Judges, for 
Comb. 273. he was only Mr. Pierpoint. In the Houſe of Lords, Complaint was made againſt 
Fareſl. 15, 28, 38. the Marquis of Carmarthen, for Breach of Privilege, and the Houſe ſaid, there 


was no ſuch Perſon : The Defendants were acquitted. 


\ N Indifiment was preferred againſt two Chairmen for a Battery upon 


S. C. 5 Mol. 327, 328. The Preſident and College of Phyſicians, London, verſus Salmon, 


4 Mod. 5 Trin. 13 Will. 3. B. R. 1 Ld: Raym. 680. S. C. 
Corporation may ſue by EBT was brought in the Name of the Preſident and College of Phy 

1 - OS ge O Phy ſi- 
_ 8 cians, on the Stat. 14 H. 8. c. 15. for the Penalty of 3 J. per Month for 


expreſs Power given to ſue practiſing Phyſick in Landon without Licence; and upon Demurrer to the De- 
by another. See Lutu. claration, this Exception among others was taken, That the Action ought to be 
$10, 2 453. 2 brought in the Name of the College only, or the Preſident only; the Words of 
27 . Vid. I 44. the Patent being, Quod ipſi per nomina Pręſideutis Collegii, ſeu communitatis faculla- 
2 Bulſt. 185 tis Medicine, London, ſhall ſue and be ſued. To this it was anſwered, That they 
are incorporated by the Name of Preſident and College, and have in Conſe- 
quence of that a Power to ſue and be ſued by that Name; and this Power is 

not taken away by the addirional Affirmative Power which is farther given 

to them. 10 Co. 28. 5. 30, 123. 1 Ro. Ab. 313. Fitz. Brief, 485. 5 E. 4, 20. 

16 H. 7. 1. 29 H. 6. 4. 44 E. 3. 6. b. 11 H. 7.27. 13 H. 7,14. And Jug: 


ment was given for the Plaintiff. 
P. 452 Domina Regina verſus The Inhabitants of Barking, Needham Mar- 
5 3) do more ket, and Darmeſden Hamlets. Paſch. 5 Ann. B. R. 


3 — 3 | Certiorari iſſued to remove all Orders concerning the Inhabitants of the 
that in the Order muſt Pariſh of Barking, Needham Market, and Darmeſden Hamlets, 2 


1 1 TIENES —_ ; +5 46 a CASA <4 > 8.4 ti 22h. -. 


- nd. AL}. 
— — A a OY — 1 * Fr. * PEP” PRE 8 


Niſi Prius. 


Ordres mentioned Barking, and Needbam, and Darme/des Hamlets, without appear to be the ſame. 
Market. Serjeant Weld argued that they muſt be taken to be the ſame. 1 Sid. Vide ante 434. pl. 16. 
64. Writ was to the Juſtice of Cheſter; Return was by the Chief Juſtice ; and 133 1355 2 =” 
1 "Re. 334. A Ward and a Liberty of a City is the ſame : Holt C. J. The ; Bull. 150. 1 Kab 753. 
Chief Juſtice of Cheſter, in his Patent is called Juſticiarius, and there was but Far. 9. Poſt. 472. : 
one till 18 Elix. c. 8. which gave the Queen Power to make. another, who is 

ſtyled alter Juſticiarius, and the firſt Juſticiar, and ſo our Writs are directed; we 

therefore take Notice of him, and do not regard his calling himſelf Chief ſuſtice: 

The Reaſon of 1 Ro. 334. ls, That a Ward of a City is no Venue, therefore the 

V-nu2 is from the City: A Jury may come from a Lieu conus out of a City, not 

rom a Lieu conus within a City. If Needham and Needham Market be the ſame 

Hamlet, ſo it ſhould have been returned; but we cannot take Notice that there 

ij no ſuch Hamlet as Needbam Market, If Treſpaſs quare Clauſum fregit at 

Needham were brought, and the Plaintiff proved a Breaking at Needbam Market, 

he muſt be nonſuit. 54 


— — "O00 


FR PR * 


—_— 


6 


F. 47. 
* Novel Allignment. Vide 1 Mod. 89. K Syſtem | 
| of Pleading. Tit. Noval 
f | Aſſgnment and DoR. 
Coke verſus Evans. Trin. 2 Ann. B. R. Placit. 379, 380. 


| I 
RESPASS for taking the Cattle in D. The Defendant pleaded, That Where Defendan by Plea 
the Locus in quo was twenty Acres, Sc. where he had Common, and juſti- _ Agony _ 
fies for Damage-feaſant z the Plaintiff replied, that he took them in ſuch a Place, - 5 _ , : —_ 
vi. another] And it was agreed per Holt C. J. and Powell, that the Plaintiff ment. Hob. 16. 
might have a new Aſſignment, which they told Mr. Soutbouſe, ſubridendo ; who | 
neither confeſſed nor avoided his Bar, but gave it the Go-by, | 


Helvis verſus Lamb. Hill. 2 Ann. B. R. 


| | 1 

RES P A8s for taking and carrying away his Goods in D. The De- OO ns 1 Place is made 
fendant pleaded that the Locus in quo was his Freehold, and that he took dant's pic ro A. 
the Goods Damage-feaſant, Cc. The Plaintiff demurred generally, and had it with Certainty. 8. c. 
Judgment; for the Action being tranſitory, there is no Locus in quo ſuppoſed : 6 Mod. 117, 

Otherwiſe in Treſpaſs quare Clauſum fregit in D. the Clauſum is a Locus in quo; 

but in the principal Call there is no Place in particular ſuppoſed, only D. is al- 

ledged for a Venue; therefore if the Defendant will make the Place material, it 

mult come on his Part to ſhe a Place certain: Alſo in Treſpaſs quare clauſum 

fregit in D. if the Defendant plead Liberum Tenementum, and Iſſue be joined 

thereupon, it is ſufficient for the Defendant to ſhew any Cloſe that is his 

Freehold ; but if the Plaintiff gives the Cloſe a Name, he muſt prove a Free- 

hold in the Cloſe named : So adjudged in C. B, and the Judgment affirmed in 

B. R. upon a Writ of Error, 


ITT 


lh 


R * Ni Pꝛius. 


Bullock verſus Parſons. Paſ. 4 Ann. B. R. 2 Ld. Raym. 1143. 8. C. 


| (3) 
N Debt; after Verdict for the Plaintiff Mr. Eyre moved in Arreſt of Judg- Diftringas with a Blank 
ment, that the Diſtringas was with a Blank, and Debiti (the Cauſe of Action) er bong” 2 2 56 
omitted; fo it was a Diſtringas in another Cauſe: On the other Side it was urged Authority of 2 Peng : 
| be as no Diſtringas, and aided by Verdict; and that it was amendable. Hob. Niſi Prius is by Commil- 
, 2 Cro. 528. The Court made two Queſtions, iſt, Whether the Judge of fion of Afiize. Videpoſt 
M Prius had Authority to try this Iſſue? Et per Holt C. J. The Authority of 455: Raym. 38, 73. 
the Judge of Niſi Prius is not by the Diſtringas, but by the Commiſſion of Aſ- * 

2e for it is the 13 E. 1. c. 30. which gives the Trial by Nif Prius, and 
by that Statute, the Trial by Ni Prius is given before Juſtices of Aſſize; 

, 2 


and 


P. 454 
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expreſly ordered to be inſerted in the Venire Tacias; and Trials by Ni P 


2 Inſt. 126, 127. 


Want ofa Diſtringas is 
aided by Verdict, ill Diſ- 


tringas not, Danv. 1 part 


337» 


Quer. 


F 
x Sal. 21. 6 Mod gz, 
261. Hard. 126, 153. 


Raym. 38, 73. Fareſl. 32, | 


48, 86. 


[4:1 
In Treſpaſs againſt four, 


there can be but one Non- 
ſuit for want of declaring. 


is joint, and tho? the Plaintiff may count ſeverally againſt the Defendants, yet it 


"th | 
Non Prof. may be entered 
as to one Defendant after 
interlocutory Judgment, 
not after final. 

Vid. 1 Cro. Hager verſ. 
Wood. Co, Entr. 650. 

b. & 676. b. Raſt. Entr. 
582. b. Hob. 70, 108. 

11 Co. 50. b. 3 Cro. 762. 


thoſe were interlocutory Judgments wherein it might well be, but a final Judg- 


8. C. Fareſ. 32, 


| ('$-] 

Where the Defendant files 
Bail without Arreſt, Plain- 
tiff may be Non Pros'd. 


* 
S. C. 1 Salk. 21. 6 Mod. 
261. | 


44} 
Vide 11 Co. 65, 66. 6 
Mod. 95, 262. 1 Sid.420. 


1 Vent. 32. 5 Mod. der. fur le Caſe, r e 
2 


Hard. 126,153. Comber. 
18. 


2 


» 


upon the 


„ 


and at firſt theſe Trials by N/ Prius were always had and made 
Venire Facias, and indeed the Clauſe of the M., Prius is by the 13 E. N 
continued to be upon the Venire Facias till 42 E. 3. c. 11. which requires * | 
the Names of the Jurors be firſt returned into Court. By this Act two Uri. 
veniences were remedied. iſt, The Party might now be prepared to make hig 
Challenges, the Panel being firſt returned into Court, which was not before: * 
2dly, The Defendant was prevented by this Means to caſt an Eſſoin at V. Dhivs 
which was uſed frequently before; for by Marls. c. 13. the'Defendant was al. 
lowed: one Eſſoin, and that after Iſſue joined upon the Return of the Venire. B 
Conſequence, when that was returned at Neb Prius, He could eſſoin at Ni | 
Prius; but now it is returned above, he muſt eſſoin above, and cannot now eſſoin 

at the Trial, becauſe the Trial is upon the Difringas, and not upon the Vene 
3dly, The Court held no Diſtringas, or the Want of a Diſtringus, to be aided by 
Verdict, but an ill Diſtringas was not; and remembered a Caſe, wherein ae 
of Counſel at the Bar, dropped the Diſtringas out of his Hand, that he mioht 
want a Diſtringas, which would be aided, and not keep and ſhew an ill one 
which would be naught. Alſo they held it amendable, and gave Judgment pro 


— 


* ſ2onſuit, Ge . 7 
Allington ver ſus vavaſor. Trin. 12 Will. z. B. R. 


Latitab was ſued out againſt four Defendants in Treſpaſs the Plaintiff was 
nonſuit for want of a Declaration, and the Defendant's Attorney entered 
four Nonſuits againſt him; and it was held to be irregular, becauſe the Treſpaſs 


remains joint till it is ſevered by the Count. | 
Lover verſus Salkeld, Trin. 12 Will; 4. B. R. 


RESPASS againſt two Defendants, and Verdict for the Plaintiff; one 

| Defendant being an Infant, the Plaintiff took Judgment againſt the other, 
and entered a Non Prof. after the Judgment againſt thi Infant : Upon this 
Judgment the Plaintiff ſued out Execution, upon which Error was brought: 
And Mr. Noribey objected, That the Execution and Judgment could not vary 
from the Demand of the Writ : Raymond contra. Torts are ſeveral, and the 
Plaintiff may as well enter a Non Prof. quoad one Defendant upon a Trial by 
Verdict, as if one Defendant had demurred, and Verdict againſt the other; 
and that a Non Prof. may be entred after Judgment as well as before, and 
for Non Prof. entered after Judgment, he cited 15 E. 4, 26. 14 L. 4, 6. 11%. 
71. 1 Ro. Rep. 379. 2 Ro. Abr. 100. pl. 5. Holt C. J. ſaid, He ſuppoſed 


ment differed : for that being once wrong, a ſubſequent Entry would not ict it 
right. Adjournatur. 5 | 


Cooke verſus Foſter. Trin. 1 Ann. B. R. 


F a Man appear at the Day of the Return of the Proceſs and put in Ball, 
tho he never was arreſted, nor the Proceſs returned; yet if the Plaintiff docs 

OM declare againſt him in two Terms, a Non Proſ. may be entered againk 
In. g f | | 


Goddard verfus Smith. Mich. 3 Ann. B. R. 


A Diſcharge by Nolle Proſequi upon bs Indictment, is not ſufficient to man- 
L tain an Action for a malicious Proſecution. Vide this Caſe, Title 449 


Vide 


- 88 


, 
a * - * 
2 FIR "EY Sat. Mb bo dM. at WO I 2 3 * 


| Notice, &c. SN 


- 1 * 
| 


"AY 


Vid: Co. Ent. 650. d. In Treſpaſs, ſeveral Iſſues, one found for the Plaintiff, (4) 
6 ſuper hoc idem quer gratis hic in Cur. cognovii ſe ulterius nolle proſequi verſus op ary of Non Prof. 
I Defend. de ceteris exilibus, upon which here is an Eat inde fine die, and g Co. a us P 
the Plaintiff has Judgment for the other: Et vide ubi 676, Fc. Iſſue for Part, and 5 Mod. 39 . Had. 186. 
Demurrer for Part, in an Action of Treſpaſs, and Verdict pro Quer upon the 153. 1 Rol. Abr. 786. 
Iſue ; upon which the Plaintiff enters a Non. Prof. in this Manner: Et ſuper pl. 2. 
loc idem quer quoad materiam prædict'“ unde partes prædid“ poſuerunt ſe in judicium 
fatetar ſe nolle materiam illam, Sc. ultcrius quoviſmodo intromittere : Ideo idem de- 
fendens eat inde fine die, Sc. & ſuperinde idem querens petit judicium de dampnis 
predict Sc. Ideo confideratum eſt, That the Plaintiff recover; and that the Plain- 
tiff be amerced pro falſo clamors as to the reſt, & quod defendens eat inde fine die. 

Vide ibi 28. Jury came in with their Verdict, and the Plaintiff was nonſuit, and 


the Entry is, ſuper quo querens ſolemniter exatFus non revenit, nec eft proſecutus billam 
ſuam, ſuper quo conſideratum eſt quod nil capiat, 


Greeves verſus Rolls. Paſch. 4 Ann. B. R. 
HE Judge of Nift Prius may receive a Non Prof. at the Aſſizes; fo it was Judge of U 


ſi Prius ma 
held by two Judges, and that Judgment was affirmed in the Houſe of receive a Non Proſ. at the 
Lords againſt the Opinion of Holt C. J. For before the. Statute of York, the eee hey Cad | 
Juſtices of Niſi Prius had no Power to record a Nonſuit or Default in the Coun- B. K 6 . n 4 3 $4. «. . Fay 
try, and conſequently, have no Power now to enter a Nen Prof. which is not 1 Ld. Raym, 706. 
within that Statute. At Common Law they could not record a Non Proſ. De- Comyns 113. 
fault or Nonſuit. Neta; The principal Caſe was, Ejectment againſt ſeveral, In EjeAment againſt ſeve- 
who all entered into the Rule of Leaſe, Entry and Ouſter; at the Aſſizes ſome l if er 8 
would confeſs, and others would not: The Plaintiff, as to thoſe who would not eee png e 


| 3 ns! Plaintiff may go on as to 
confeſs, entered a Non Praſ. and went on againſt the others, and recovered; the former, and be non- 


upon this a Rule was made, That in like Caſes the Plaintiff ſhould go on againſt ſuit as to the Latter. 
thoſe who would confeſs, and as to thoſe who would not, ſhould be nonſuit; D , Ae, 359. 
but that the Cauſe of the, Nonſuit ſhould be expreſſed in the Record, viz. becauſe | 
thoſe Defendants would not confeſs Leaſe, Entry and Ouſter; and upon the Re- 
turn of the Poſtea, the Court would. be informed what“ Lands were in the Poſ- 
ſeſſion of thoſe Defendants, that the Judgment might be entered againſt the 
caſual Ejector as to them. | 


: 1 : | | Where ſ 1 Def 
It was agreed in the arguing of this Cauſe, That where there are ſeveral De- 8 


5 - 65 W ſever in Plea, Plaintiffs 
tendants, and they ſever” in Plea, 'whereupon Iſſue is joined, that the Plaintiff may enter Non Prof. 


may enter a Non Prof. as to one Defendant at any Time before the Record is againſt one, any Time 
; | N 2 ROl. Abr. 100. 


P. 457 


| A* of PI . | | 
140 Notice, &c. 1 Vide 5 Mod. 96,129,257, 
So get TFT en en ed 4 330, 442, &c. 2 Show. 
Lazier verſus Dyer. Mich. 2 Ann. B. R. 316. 2 Lev. 21, 106, 152. 
| A. 1: (gs ee, F611 CC Lutw. 404, 40g, Kc. 
| 1 E being joined and entered, as of Trinity Term, the Plaintiff reſted * * 5 
* | the 1 rinity Term following, and then gave Notice of Trial after the If there be no Proceeding 
and a Venire Facias and Diſtringas was taken out. in the Vacation, but in Fact within four Terms, 
teſted and entered as of the Term. Et per Cur? This is not ſufficient Notice ; there muſt be a Term's 
R tho in Law, this was a Proceeding within the Term; yet in Fact it was a pe = Tre, Vide 
*roceeding in Vacation, and therefore there was not a Term's Notice of Trial. a "Med 
| 37. S. C. called Lerauld verſ. Dyer. 1 Keb. 112. 1 Sid. 34, 231. 2 Lilly 1515 356. ; 
Smith verſus Goff. Paſ. 4 Ann. B. R. : 


LAINTIFF declares, 
Defendant promiſed, that 


— — — 


That whereas H. owed ** 30l. by Bond, the Notice ; ($3: 0! 

* Defendant prom if the Plaintiff delivered up the faid Bond, he be alledges, dere 

7 d pay.him the faid 30 J. and fays, he delivered up the ſaid Bond to H. ande Thing can be intended to 

* Detendant had Notice, and had. not paid it. On Nen Afſump/it pleaded be known without it. 
dne was for the Plaintiff ; Upon Motion in Arreſt it was held, 1ſt, That 2, 258. Iod. 5e 
vor“ 2 be intended to the Obligor * that is properly Delivering up; 239. 5 Mod. 330. 


2 
. 4 an Fareſl. 143, &e. 
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Nuſances. 


WF” wo reren 8 8 1 


1 1 — 2 2 mY __ * 


and delivering up muſt be conſtrued the moſt efſectual Delivering; which is ſuch 
as that the Bond may be cancelled. 2dly, There needs no Notre, becauſe the 
' Defendant knew whom to reſort to; and the Difference is, where a Perſon 
named, and where not. . 0 N ot zeige | ; 


7 : 


Vide 9. Co. 57, &c. 5 5 5 e 

Mod. 242. Raym. 7 4+ * | | a 4 | 

6 Mod. 145. Vaugh. 333, Oy Nuſances. „e 
340, 358. 1 Mod. 55, 76, | | kW 1 enn \ ; 
— Rex & Regina verſus Wilcox Hill. 1 W. & M. B. R. 


(1) | | | I 

Fine pardoned by general HE Owner of the Glaſs-Houſe at Lambeth, was indicted for maintainino 
Pardon, but Abatement that Houſe, being a Nuſance, and was convicted and fined ; and now 3 
not excuſed, Vid. Vaug. 8 5 OW 1t 
TOR was moved, That by the Act of general Pardon the Defendant was excuſeg 
and diſcharged, both as to the Fine and the Abatement of the Nuſance : But 
the Court upon Conſideration held, That he ſhould be diſcharged only as to the 
Fine and not as to the Abatement, for that is not a Puniſhment of the Party 
but a Removal of that which is a Grievance to other People, and atiy Perſon may 

abate a common Nuſance. e — 


see 2 Mod. 233. Lutw. Palmer contra Poultney. Mich. 8 Will. 3. C. B. 1Ld. Raym. 276, 


1586, Kc. 8. C. named Shalmer v. Pultney. 
Quod permittat lies de G UO D permiitat proſternere quedam ædiſicin ad nocument*, Sc. And the Court 
ZAdificio. 9 Co. 53, 54. held, That a uod permittat will lie de ædiſicio; but vide Noy 68. 3 Cro. 520, 


Go JED LETICS. gov Hehe nord mal, 7 Bono fs Jain IB 1h wha 
3 Bulſt. 197. 1 Jones 222. the Court held as Uncertain as ædificium. 5 Alſo there may be a Buildin without 
2 Rol. 144, 145, 565. a Name; and the Court held, That whether the Nuſance was by the Tenant or 
| | a Stranger, the Plaintiff may maintain a Qued permittat, for tis the ſame Preju- 
: dice to the Plaintiff. F. N. B. 184. Et Nota; Ina Quod permiltat the Jury 
have a View; but that did not weigh with the Court, for they ſaid that could be 
no Direction to the Sheriff, tho? it might to the Jury. 8 

_ Ia“oodie verſus Arnold. Mich. 9 Will. 3 B. R. 
In Juſtification by Abate- RESPASS for breaking his Cloſe, and throwing Bricks and other 
ment of a Nuſance, it 1 : WP F ob ne 
aterials there lying erga confectionem domus de novo ertè“ into the Sea; 


need not be ſhewn that : - : 
he did it, doing as little the Defendant ſhewed it was a. Nuſance, being a Houſe built acroſs the Way, 


hurt as could be. and that he pulled down the Walls, &c. and they rolled into the Sea : The 
P. 459 Plaintiff demured, and Judgment was given for the Defendant : And, * iſt, The 


Court ſeemed to agree, That the Treſpaſs, which is juſtified, is not the Treſ- 
paſs complained: of, for that was throwing: Materials there lying; this, which is 
confeſſed, is pulling down a Wall. 2dly, That when H. has a Right to abate 
a publick Nuſance, he is not bound to do it orderly, and with as little Hurt 
in abating it, as can be; and therefore was not anſwerable in this Cale for the 
Cro. Car. 184, 185. Vide Rolling into the Sea. In the Caſe of James againſt Hawerd, the Defendant 
5 Co. Penruddock's Caſe. might have opened the Gate without cutting it down; yer the Cutting was 
lawful ; and the Court denied Hill's Cafe, 3 Cro. 384. chat Matter of Aggrz- 
vation need to be anſwered. But, gdly, The Court held, That the Declaration 
was repugnant and inſenſible; there could not be Materials towards the Build- 


ing of a Houſe Ere#?, which is already built. g 
6 Mod, 116; 8. C. Vide Roſewell verſus Prior. Mich. 10 W ill. 3. B. R., 1 Ld. Raym. 39 
. . „ 8 | : WPI 4 774 194 N ; 'Bofi 7 Tr [1 4813950 1 


In Cſe for flapping Lighs, J N en ion upon the Caſe for erecting a Shed upon the Pefendant's Ground, 

EF 15 near the Plaintiff's Houſe that it ſtopped up his Lichts; ths Plaintiff de- 

_ 3 re Mod. Clared, that he was poſſeſſed ef a Houſe which had Win os, per g lumen 5 

55. i Lev, 122. Kc. & ferebatur & inferri conſuovit: After Verdict for the Plaintiff, it was moved in We 
iin 1 3 


—— <> 9 0 wo. rer 
Nuſances. 
— P * ; - « — IRE YI 1 8 
—— 
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of Judgment, that the [Houſe was not ſaid to be an ancient Maſſuage, and the infra 2 Lev. 194, 0 Co. 58. 
Defendant appeared not to be a Wrong-doer ; for one may erect a Shed on liis ede png . Corſvevit 

own Ground againſt another's Windows, if they are not ancient Lights. 3 Cro. ain 8 
118. And all the Precedents of ſtopping Lights have it, either antigum Me/- Mind. 6 Mod. 20, 313, 
1agium or antiqua lumina. 1 Co. 325. Pop. 170. 2 Cro. 373+. Yetv. 215. 314. Comber, 481. 8. C. 
Sed per Cur. The Word conſuevit imports Uſage Time out of Mind, and we 3 77 237. Show. 
muſt intend, after Verdict, That Uſuage Time out of Mind was proved; and io Reh 115 3 eg ! 

indeed it was in this Caſe, for otherwiſe the Jury could not have found for the 136. +4 4 15 Pets. 
Plaintiff. The Court ſeemed to think thus Declaration would not have been good 454. Caies B. f. 215,035, 
upon Demurrer. 6 5 Holt 500. Lilly Ent. 31, 


2» Xx 


> "YL * A IE * »„— — 


: 82, 83, 516. 
Dominus Rex verſus Roſewell. Hill. 10 Will. 3. B. R. 3 Lev. 133. i Vent. 239, 
| FISTS 248, 


F H. builds a Houſe ſo near mine, that it ſtops my Lights, or ſhoots the 1 1 
Water upon my Houſe, or is in any other Way a Nufance to me, I may enter fon e feet which 
| : a * & 588 ps my Lights, I may pull 
upon the Owner's Soil and pull it down; and for this Reaſon only a ſmall Fine was it down. Sce 6 Mod. 1745 
ſet upon the Defendant in an Indictment for a Riot in Ren down ſome Part of &c. ſupra. 1 Vent. 237; 
a Houſe, it being a Nuſance to his Lights, and the Right found for him in an 239, 274. 2 Lev. 194. 
Action for ſtopping his Lights: | 35 | | Ray. 87. 1 Sid. 167. 


3 | © I 
* Roſewell verſus Prior. Hill. 13 Will. 3. B. R. 1 Ld. Raym. 713. S. C. S. o. 3 = and 6 Mod. 


| ; 116. | 
IN Alion upon the Caſe, for that the Plaintiff being ſeiſed of an ancient ” Nv (6 0 ons 
Houſe and Lights, the Defendant had erected, Sc. whereby they were „ 2.124: Il. Cro. Jac. 
LT oi a Rats [TEES 373. 1 Vem. 48. 1 Mad. 
ſtopped. There was a former Recovery for this Erection, and this Action was 25, A Tenant for Years 
for the Continuance; and the Caſe was, Tenant for Vears erected a Nuſance, and erects a Nuſance, and makes 
afterwards made an Under-Leaſe to J. S. The Queſtion was, Whether after a - Under-Leaſe to B. Plain - 
Recovery againſt the firſt Tenant for Years for the Erection, an Action would lie ur any have n Atop e 
: BY | . +" | gainſt either. See 6 Mod. 
againſt him for the Continuanee after he had made an Under-Leaſe? Es per Cur. 116, ,14, Ante 4 * 
It lies; for he transferred it with the original Wrong, and his Demiſe affirms the ib. 2 Roll. 144, 145: Cro. 
Continuance of it: He hath alſo Rent as a Conſideration for the Continuance, Car. 185. 3 Bulſt. 197. 1 
and therefore ought to anſwer the Damage it occaſions. Vide Fones 272. Receipt Jones 222. 9 Co. 55. 4. 
of Rent is Upholding. 2 Cro. 372, 555. The Action hes againſt either at the 
Plaintiff's Election. e e 


Dominus Regina verſus Wigg. Paſch. 4 Ann. B. R. 2 Ld. Raym. 
2 - e 0 s . J 163. 8. te « ; 


TNDICTME NT for keeping Hogs in ſome of the back Streets of London, Keeping Sie 0 a City, a 
J contra formam Statuti. Mr. Whitacre moved to quaſh it, becauſe the Swine Nuſance at Common Law. 
are forfeited by the Statute 2 W. & M. Sefſ. 2. cap. 8. ſe#. 20. Ergo no Indict- _ LG 4 "3h N alat a 
men lies, at leaſt not contra formam S!atuti ; he compared it to the Caſe of the 58. 3 30, 2 5 
Queen againſt Watſon, which was an Indictment for keeping an Alehouſe, and 327. Palmer 536. Hutt, 
held not to lie, becauſe there is another Remedy. Curia; Where a new Penalty 135. 1 Rol. 558, 1 Bull, 
is applied for a Matter, which at Common Law was an indictable Offence, as in 1271 Godb. 18 3. Br. Action 
. | : 3 . eg 6 ar le Caſe 123. Where the 
this Caſe for keeping Swine in the City, which is a Nuſance, either Remedy may Statute makes the Offence. . 
be purſued ; but where the Statute makes the Offence, that Remedy muſt be no other Remedy can be 
taken which the Statute gives: And as to its being contra formam Statuti, that is purſued but what theStatute 
Surpluſage ; but if that was a Fault, they ſaid, they would not quaſh it, being a err of 1 eee 
for a Nulance, bur he ſhould demur; accordingly it was demurred to, and came indietable before. Ante 45, 
on in the Paper, and Judgment given for the ug Afterwards Mr. Mhitacre 
moved to ſet aſide the Judgment, alledging Surprize and Want of Notice. Sd 
en prævaluit; But no Counſel appeared for the Defendant when Judgment was 
ven, . 2 9 
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89 * Daths and Affidavits. 


| to ſupport the Rule. 


Abr. 146, 147. Carth. 


OO —_—_ 
- * * * 


108. 2 Show. 68, 475. 5 
Mod. 402. 1 Chan. Cat. 


oe h Chan. Rep. 231. Salloway verſus W horewood. Mich. 8 Will. 3. B. R. 
olt 549. | | 


Where . Gang Cauſe FT PON a Rule to ſhew Cauſe, the Plaintiff offered ſeveral new Agiqz. 
new Afidavits may be read f | vits, and this Diverſity was taken, viz. Where they contain new 

Matter, and where they tend only to confirm what was alledged and 
ſworn when the Rule was made ; in the latter Caſe they may be read, not in the 
former. Es 


Dominus Rex verſus Jones, Hill. 8 Will. 3. B. R. | 


(4) | | 
Affidavits taken before F Affidavits taken before Commiſſioners in the Country, according to 29 Car. 


R ů ‚ . expreſſed to be in a Cauſe depending between H. and B. and there 


20 Car. 2. c. 8. muſt be in | [ | | ä % 5 
1 * 5 4 is no ſuch Cauſe in Court, they cannot be read, becauſe the Coinmiſſioners have 


5 Mod. 74. S. C. 3 Lev. no Authority to take them, and there can be no Perjury ; otherwiſe if there be a 
426. Holt 501. Caauſe in Court, and this concerns ſome collateral Matter. | 


Davis and Carter's Caſe. 


Where an akidavi of a AVIS and Carter ſtood in the Pillory, and the Court would not allow their 

r e Affidavits to be read; Hill. 7 V. 3. B. R. But Mich. 4 Am. B. R. 2 

680. © Mod. bo 5 3 alk. Motion was made to ſet aſide a ber for Irregularity on the Defendant's 

Wc: Affidavit; and Mr, Whitacre objected to the reading it, becauſe he was convict 
of Perjury. Et per Holt C. J. Muſt he therefore ſuffer all Injuries, and have no 
Way to help himſelf ? Powell J. You ought to have the Record of Conviction in 
your Hand when you make this Objection. But per Holt C. J. If he had, it 
would be nothing to the Purpoſe. „„ | 


b 


. | 9 

See Cro. Jac. 190, 203, | * Obligation. 
208, 290, 338, 522, 603, 
607. 2 Lev. 35, 166, 220. | . . | . 

f Henderſon verſus Foſter. Hill. 3 W. & M. B. R. 

(1) | 

Sex triginta libris. held wel. I N Debt the Plaintiff declared on a Bond, in trigint. & ſex Libris ſolvend, &c, 
1 5 0 2 S. C. * 1 and upon Oyer the Words of the Bond were ſex irigint' libris, and it was held 
Abr „ fe 2 12” well, and no Variance for it ſhall be taken as one Word, as /res vigini” dies Juni, 


* 


' 204. 8. C. was taken for the 23d of June. 1 Cro. 261. 


5 Mod. 281. S. C. Vide ib. Cromwell verſus Grunſden. Paſch. 10 Will 3. B. R. 1 Ld. Raym. 


les Pleadings. 3 Salk. 73. 72 
74. Holt | ag f. K. b - F 335. Mo C. 
i ; 1 | | | , 1 oy | « . | , . 
mM {32 IN Debt upon an Obligation, the Plaintiff declared, Quod cum Robertus Erin, 
Quadrans libris in a Bond. primo die Julii 1674. per ſcriptum ſuum Obligatorium conceſſit ſe teneri & firmer 


Cro. Car. 116, Mo. 864. obligari in Duadragint. libris, Sc. Et profert, Ec. cujus dat. eft eiſdem die 
2 — 40 2 non anno. oa Non eſt fattum pleaded, Ea, found the Defendant made 2 
110. Bond made by Erlin, Deed in hc verba, and that was, in premid. vigin. in quadrans libris, dated the 
ſubſcribed Erlwin, Variance 1ſt of July, Anno. Regni Car. 2. Millimo ſexcent. ſeptua q, and agne' Robert 
1 N= * 8 conditioned to pay 20 J. and if this be the ſame Deed, &c. ? E r 
Vide prox. pag. pl. 3. 2 C. a | | 3 
Mod. 285, iſt, The Variance between the Name ſigned, which is Erlwin, and the Name 
in the Obligation, which is Erlin, is not material, becauſe Subſcribing is 19 
eſſential Part of the Deed Sealing is ſufficient : The Bond is a Deed without it, 
and ſo it is of the Year of the King. Vide Yelv. 193. . 
- » 2dly, The Court held the Words in premid. vigin. and alſo the Anno Regn: Car. 
2. Millimo ſexcent, ſepiua' q, to be void for Inſenſibility ; and being inſenſible 
ſhall be rejected, the reſt being Senſe without them, Up 
300% 


Occupant and Occupa Cy. 


zaly, They held that the Word quadrans had been void and inſenſible, if it had Sum in the Obligation ex- 
ood by itſelf, as in Caſe there had been no Condition, or if the Condition had 28 0 8 e 
deen collateral 3. but lince it has relation WD tlie Condition, they would take it to 2 ny 8 65 Cro. 
be explained by the Condition, atid to fignify 40 J. there being ſomewhart like El. 47. Yelv. 105; Styl. 
quatuor or quadragint. in it, an U there are Caſes as ſtrong and of as odd Words. 241, 257. 
Heb. 119- Duamquegenta for 500 1 Telv. 95. Cro. Car. 147. Cro. Jac. 208, 1 
Brown!. 62. 2 Ro. Ab. 146, 147. Hob. 19. oubred. In moſt Caſes where the , "IF 
Cent. or Gint. or the Sex or * Sept. ate right, the Obligation has been held well. F 423 
Vide 2 Jones 48. 1 Cro. 416, 418. 2 Co. 338. eee e NY 
Athly, An impoſſible Date is flo Date; and Where there is no Date, the Plaintiff Impoſſible Date i3 no Date, 
nevertheleſs mult declare of it as made at a certain Time, and it is better to reſt 2 the Plainiff mult declare 


o 


: , , , 1 4 bh . g 3 . psf TU a fa Ti king. | 
there without cus dar. oft eiſlem, c. or gerens dat. eiſlem; for that ties it up ro . 


: ir os 3228 N ; Mod. 248 &c. Yelv. 193. 
the Bond mentioned in the Declaration; and if that be taken to be the expreſs 5 Co. 5. 2 Rol. Abr. 54 
Pate, then there is a Variance; and the Court held; That if the Plaintiff's Decla- Fareſl. 38. Gerens dat. muſt 


ration had been gerens dat. it had certainly been naught, becauſe that could refer be underſtood of the expreſs 


to nothing but the expreſs Date; but whore, cujus dat. the Court would intend it Date; cujus dat. may be the 


3 e . Delivery. 1 Brown. 110. 
of the real Date, which is the Delivery, and not of the expreſs Date; becauſe that Styl. Fog 4. 2 Rep. 5. Cro. 
being inſenſible, and as n 


Date, it could not properly be applied to that. Vide El. 603. Noy 21. 
2 Velv. 193. | | ew 


And the Chief Juſtice /denied the Caſe, 2 Cro. 136. and held, That if H. de- 
clares on a Bond, as bearing Date the 6th of May, he cannot upon Non e fafum 
give in Evidence a Bond bearing Date at another Day; bur he may give in Evi- 
dence a Bond that bears Date the 6th of May, though it was delivered at another 
Day. Adjudged: | g | | 


Wells verſus Treguſin. Mich. 7 Ann. B. R. 


EBT on a Bond for 100 J. DefenJant demands Oyer of the Condition; Condition 41 Ry (recl- 
which was, Whereas the Deferidant is truly indebted to the Plaintiff in 50/. ting a Debt) hot to pay, is 
Now the Condition is ſuch, That if the Defendant do not pay the ſaid 501. on or repugnant. See 2Show. 15. 
upon, Fc. Then the Obligation to be void, &c. and pleads, That he did not pay an 5 . 1 Row 77, 85. 
the faid 50 J. The Plaintiff demurred and had Judgment, for when the Condition 2 9164. 23c. Rep. A. G. 
recites a Debt, and after lays an Obligation not to pay it, tis in that repugnant. 191, 199. S. C. Net 
Vidz 1 Sid. 10g. 1 Lev. 77. 39 H. b, 10. a. 33 


* 


— X | 22 — EF MAES WR Js cf Lees. VE — = : | : 
* Occupant and Occupaney, Et © TH 
e OT" | | N By 5 | Vide Vaug 190, Kc. 3 
Oldham verſis Pickering. Mich. 8 Will, 3. B. R. Ces 666 Keb, 


| Cart. 65, 66. 2 Keb. 250, 
* Attachment far Prohibition the Caſe was briefly thus: Thomas Oldham being 85 3 
ſeiſed of a Meſſuage in the County of Cbeſter, to him and his Aſſigns for _—_— _ me 7 _ 
three Lives, died inteſtate without Children, leaving only Anne Pickering his 7 33 = of Le: ack, 
diller: Adminiſtration was committed to Margaret Oldbam the Plaintiff, whom unleſs given thereout ex- 
the Defendant now ſues in the Spiritual Court of Chᷣeſter for Diſtribution, and to prefily ; nor diſtriburable, 
exhibit an Inventory, which ſhe exhibited and omitted thereout the Eſtate pur dg yo 2 2 
alter die; whereupon the ſingle Queſtion was this, Whether an Eſtate pur auter * ell Oui i Salk wr 
die be not diſtributable in like Manner, as Inteſtates Goods and Chattels are, ac- 0 B Ki hols: 
cording to 22 & 23 Car. 2. by Force of 29 Car. 2. c. 3. which enacts for the 3 D. 379-8, 32. 409 P. 5. 
Amendment of the Law, That an Eſtate pur auter vie ſhall be deviſeable, and ' 
lf no ſuch Deviſe thereof be made, the ſame ſhall be chargeable in the Hands 
of the Heir, if it ſnall come to him by reaſon of a ſpecial Occupancy, as Aſſets 
by Diſcent ; as in Caſe of Lands in Fee-ſimple ; and in Caſe there be no ſpecial 


Occupant thereof, it ſhall go to the Executors or Adminiſtrators of the Party 
* "ya 2 8 | rators 0 e Farty 


Hard thereof by Virtue of the Grant, and ſhall be Aſſets in their 
Nds. 1 nnn ZE 3 & Af * n 


: And after a long Argument by Cheſhire for the Plaintiff, and by Ward for the 
efendant, the whole Court, viz. Holt, Rokeby, Turion and Eyre, unanimouſly 


oO J Cm That the Prohibition ſhould ſtand, and that an Eſtate pur auter 
"TW , | o_ Ts 
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vie belonging to an Inteſtate, was not diſtributable; for notwithſtandine 1; 

Alteration by the Statute, it remains a Freehold ſtill; and the Amendment of 

the Law in this Particular, was only deſigned for the Relief of Creditors; that 

t it came to the Heir by reaſon of a ſpecial Occupancy, it ſhould be in his Hands 

Aſſets by Deſcent, that is, liable to the Payment of thoſe Debts where the Heir 

is chargeable, and of thoſe only; but if there was no ſpecial Occupant, then i 

ſhould go to the Executors or Adminiſtrators, i. e. they ſhall be in the Room of 

the Occupant, and it ſhall be Aſſets in their Hands, 7. e. they ſhall be boung 0 

4 pay the Debts of the Deceaſed to the Value thereof; fo that it is not fo * much 

as Aſſets to pay Legacies, except ſuch as are deviſed, particularly thereout, the 

Statute making it Aſſets only for this particular Intent, to pay Creditors ; and no 

Debts appearing in this Caſe, the Adminiſtrator is as it were the Occupant, and 

ſhall not be compelled to make any Diſtribution thereof, as he ſhall of Goods and 
Chattels, according to 22 C 23 Car. 2. 


[EEE 


— 7 — * — 


gee Lev. 2, . Lev. | 2 295g 5 2 | 
| 715 19, 24d , Pig 200, Offices and Olticers. | 
145, 288, 1 Lutw. 381, CY | | | © 
«att * P Jones verſus Pugh. Mich. 3 W. & M. B. R. 
3 : . 8 a | 4 . . . | „ 
: _— r Fong "RI ASE. far diſturbing the Plaintiff in his Office of Vicar General. A Special 


dies, it hall not forvive, - Verdict was found, viz. That the Biſhop of Landaff granted the Office of 
anleſs ſaid to the Survivor. Vicar General to the Plaintiff and J. S. habend. conjunctim & diviſim, exercend. 


| Vide 2 Mod. 95, 96. 1 per ſe vel ſufficien. deputat*. It was objected, That a judicial Office could not be 


* 296. S. C. 1 granted to two; for if they differ, nothing can be done : Anſwer, That may be 

1 = = taid of four Judges, as in B. K. and in Miniſterial Offices, as two Sheriffs : 

Co. 3, 6, Carth. 213, 350. The Court held the Grant good, and ſaid, If an Office be granted to two, and 

Comb. 334. Skin. 446, one dies, the Office does not ſurvive, but determines ; as if two Sheriffs, and 

580. 2 dies, the other cannot act; otherwiſe if granted to two and the Survivor of 
0 | | - | 


: . Cork 5 Dominus Rex verſus Kemp. Trin. 7 Will. "_ B. R. 1 Id. Raym. 
49. 8. C. 
(2 ) 


King grants an Office to A. A Scire Facias was brought to repeal Letters Patent, whereby King Charles the 


durante beneplac:to, and af. | £75 | 
terwards grants the ſame to Second granted to the Defendant Kemp the Office of Searcher in the Port 


B. to conmence after the Of Plymouth, The Caſe was, King Charles IT. had granted this Office to 4. 


Death, Surrender, or For- durante beneplacito ; and afterwards by other Letters Patent, reciting the fit, 


feiture of A. the latter ranted it to B. for Life, to commence after the Death, Surrender, or For- 
—_— is good 0 1 | Cre of A. Afterwards B. ſurrendered to the King, who in Conſideration 
10 A wer. ah Cases. of the Surrender, granted the Office to the Defendant Kemp, to commence 
R. 77. Holt 119. 38 _ the * Death, F orfeiture, Surrender, or other Determination of the Eſtate 
Abr. 154. Of A. | e 

„„ It was objected, That the Patent and Grant to B. was void, becauſe A.'s Eſtate, 
Oro. Car, 279. 6 Rep. 35. being at Will, could not be ſurrendered nor forfeited. Alſo an Eſtate of Frechold 

Carth. 359. S.C. cannot depend upon an Eſtate at Will. Bo | 
Office at Will is at the Will Et per Cur. An Eſtate at Will in Lands cannot be ſurrendered, becauſe tis 
of the King. and not of the determinable by the Will of either Party; but ſuch an Office at Will is not 
2 y * be ſurren- properly at the Will of both Parties, but at the Will of the King only ; the 
3 - — ug cannot determine his Will, but by Surrender; for if it be an Office of 
* 1 Truſt, a mere Forbearance to execute will be an Offence, and fineable ; and Sur- 
| render is the conſtant Practice in ſuch Cafes. So did the Chief Juſtices Halt and 

| „„ d Eo oe po ies 755 1 

* es at . ee | ly, It may be faid forfeitable in ſome Meaſure, and the King's Tenants ar 
ny mary == 1715 Will may be ſaid to forfeit; for in Caſe of Forfeiture, the King will be informed 
Ls by Inquiſition before he determine his Will, and then upon the Return of the In. 
-quiſition the Office is forfeited ; but if it were an Eſtate for Life, tkere mult be a 


Scire Facias to repeal the Letters Patent. . 
e e N.. e 3% 
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| + allowed to the Deputy for his Service. 


his Office, and t 
Action. | 
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Offices and Officers. 
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gdly, If the King had turned out A. the Grant to B. may take Effect, though Dyer 197. b. 1 And. 6. 


not immediately, yet after the Death of A. the King ſhall appoint another in 3 Leon. 5, 
the Time. 


and it is no otherwiſe in Being than it is in Grant. And the King doth not grant polt 577. 4 Mod. 280, 28, 
a Reverſion, but in Reverſion; and that not in reſpect of a particular Eſtate, but 


Gulliford cerſus De Cardonell. Hill. 8 Will. 3. B. R. 


N Debt on an Obligation; on Oyer the Condition was, That whereas the De- Bond PG, bs 3 to 
fendant was made Deputy to the Plaintiff in his Office, if he pay the Plaintiff Principal to pay him half 
Half the Profits, then, &c, The Defendant pleaded the Statute 5 & 6 Ed. 6. 3 * retour VOY 
Ft per Cur. This Bond is not within the Statute, becauſe the Condition is not to : Kb. BD po 7. "= 
pay him ſo much in Groſs, but Half the Profits, which muſt be ſued for in the 


; EL & ; 711, 717. Poſt 458. Cro. 
rincipals Name; for they be ong to him, though out of them a Share is to be Car. 361. Cro. Jac. 269. 
| - | 2 Vent. 79. Comb. 356. 


S. C. Caſes B. R. 9. Holt 


| £ - 5 | 506. 2 Ld. Raym. 1245. 
* Saunders verſus Owen. Trin. 10 W. 3. B. K. * P. 467 
| | Vide Raym, 53. | 
N an Aſſize of Novel Diſſeiſin for the Office of Clerk of the Peace of Kent, ( F ; 


or | ) 
the Recognitors found a Special Verdict, viz. That the Earl of Winchelſca Cuſtos Rotulorum may ↄp- 


being Clos Rotulorum of that County, made P. Owen Clerk of the er 


LID i | , without Deed. S Mod. 
at his Pleaſure, by Writing under his Hand and Seal; and becauſe the Juſtices of eee 0 3 Mod 
Peace at Seſſions ſcrupled to admit him upon this Paper, the Lord Wincbelſea Vide Noy 147, 148. Carth, 
came into Court, and ſaid, I nominate P. Owen 10 be Clerk of the Peace, according 426, S. C 


to Aft of Parliament. 


And the Court held, That it always belonged to the Cuſtos Rotulorum to nomi- 5 Mod. 386. S. C. 3 Salk. 
nate the Clerk of the Peace, but the Clerk of the Peace was removeable whenever 259. Carth. 426. Comb, 
the Cuſtos was removed or changed; and moreover was removeable at the Will ef f. Inv gs La ws 
the Cuſtos till 32 H. 8. which makes him to continue in quouſque the Cuſtos ſhall 7" 5 4. ee 
continue in. Now by the late Act, he is to continue for Life; and though the 
Words be, Give and Grant to bim; yet it is only an Appointment, and conſe- 
quently may be without Deed : That it cannot be a Grant from the Cuſtos, or 
enure as ſuch, is plain, becauſe the Cuſtos is only at Will; and he that has an 
Office at Will, cannot make a Grant for Life, becauſe there is no original Eſtate 
ſufficient to bear it; therefore this muſt enure as an Appointment, or the Execu- 
tion of a Power given by the Statute ; like a Power to an Executor to fell, or a whatever is to take Effect 
Tenant for Life to make Leaſes; the Conſequence of all which is, That this was out of an Authority, or by 
a good Appointment, though without Deed; for whatever is to take Effect out of Way of Appointment, is 
a Power or Authority, or by Way of Appointment, is good without Deed; other- £999 without Deed. 
wiſe, where it takes an Effect out of an Intereſt, and is to enure as a Grant; for 
then, if it be of a Thing incorporeal, it muſt be by Deed. Held upon a Writ of 
Error of a Judgment in the Common Pleas, | | | 


Anonymous, Mich. 11 Will. 3. B. R. 


5 ER JE ANT Darnell moved againſt the Clerk of the County-Court, . (53 = 
granting a Replevin without taking a Bond or Surety of the Plaintiff. to £ 
proſecute ; but the Court made no Rule, becauſe it was a ſtale Cauſe of Com- 
plaint near two Years ago; beſides, *twas only a ſingle Inſtance ; but the 
Court faid, that when it grew into a Practice, as if a Sheriff conſtantly or 
frequently uſed to let Perſons at large without Bail, then it is an Abuſe of 

he Court will interpoſe. Per Gur”, Holt abſente, Bring your 
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Office for the King 


P. 458 SGodolphin vert Tudor. Mich. 3 Ann. B. R. 
(6) | 
Bond by Deputy to pay a I R William Godolphin being Auditor of Wal:s made a Deputy quamdii (; } 
8 5 . 2 ) geſſeril, who, by Articles of Argeement between them, was to have af * 
wy "ir non relat on and in Conſideration thereof rel) x Sir William 200 J. per Annum, and fave him 
to the Sala:y or Profits, harmleſs. In Debt on the Bond for Performance, Judgment was given againſt 
void. Vide ance 466. pl 3. the Plaintiff, 1ſt, The Court held this an Office within the Statute 5 & 6 £9. ü. 


3 Keb. 552, 653, 678, „. 16. 
711, 717. 6 Mod. 38, c. 16 
234. 8. C. 3 Saik. 251. 


2dly. The Court held, That where an Office is within the Statute, and the 
Salary is certain, if the Principal make a Deputation, reſerving a lefler Sum out 
of the Salary, tis good: So if the Profits be uncertain, ariſing from Fees, if the 
Principal make a Deputation, reſerving a Sum certain out of the Fees and Profits 
of the Office, tis good; for in theſe Caſes the ny Ce, is not to pay, unleſs the 
Profits rife to ſo much; and though a Deputy by his Conſtitution is in Place of 
his Principal, yet he has no Right to the Fees, they ſtill continue to be the Prin. 
cipal's; 0 that as to him, tis only reſerving a Part of his own, and giving away 
the reſt to another; but where the Reſervation or Agreement is not to pay out of 
the Profits, but to pay generally a certain Sum, it mult be paid at all Events, 
and ſuch Bond is void by the Statute. | 


N. This Judgment was afterward affirmed in the Houſe of Lords. 


D 12 Lee verſus Drake. Trin. 4 Ann B. R. 
Caſe for diſturbing bim in | 1 


the Exerciſe of As E wherein the Plaintiff declared, Quod cum extitifſet Clerk of ſuch a 
1, 21 225 4 Mod. 418. U Parith, the Defendant diſturbed him in the Exerciſe of his Office, and 
YT YE I hindered him to fir in the Clerk's Seat, per quod he loſt the Profits of his Office. 
It was objected, I hat this was rather a Service or Employment than an Office; 

that if it be an Office, it is Eccleſiaſtical, for of common Right the Parſon ap- 

points the Clerk, and the Court will not intend a Cuftom ; and un'eſs a Clerk 

comes in by the Election of the Pariſhioners according to Cuſtom, he has not a 

temporal Right ; and the Court will not grant a Mandamus for a Clerk, withour 

an Affidavit that he is appointed by the Pariſh. 2dly, It does nor appear that any 

Fees appertain unto this Office, and no Action lies at Common La for Diſtur- 

bance in the Enjoymeat of a Seat in the Church, without a temporal Right; and 

lo it is here. Adjournatur. 


Vide ante 435, Non-Attendance is good Cauſe of Forfeiture of an Office. 


” Ong 


«4 * Office fo2 the King. 


Vide Hard. 11, 12. 3 Lev. 


290. Vaugh. 62, 64. $$ 3s Layton contra Manlove. Mich. 2W. & M. In Canc. 
. a | - A 5 1 f 
Inquiſition ding ſome EVERAL voluntary Eſcapes being committed by Manlove the Warden o 


rn the Fleet, an Inquiſition was found, and the Kin ted the {aid Office i 
Now WOO * Layton ; and now the Commiſſioners of the Great Seal refaſed to ſeal the fave 
by Melius inquirendum; o- being of Opinion that the Inquiſition was void, and ought to be quaſhed, becauſc 
therwiſe, if defective in the it does not find what Eſtate Manlove had in the Office; for there are two Sorts of 
Paints foand. Inquiſitions, the one to inform, and that need not be fo certain, Mo. 308. the 

other to veſt and intitle the King to grant, and that mult be certain. Jones 7 
77. 3 Cro. 895. And here no certain Eftate is found to veſt, and a Melius 1nqu 
rendum cannot ſupply this Defect; for where an Inquiſition is defective and uncer- 
tain, that cannot be ſupplied by Melius inquirendum ; but where it finds ſome Fans 
and not others, and that which is found is well found, there may be a Meliu i 
quirendum, Per Holt C. J. Pollexfen C. J. and Nevil J. — 


Lack 
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Orders of Juſtices of the Peace. 
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Linch verſus Coote. Hill, 8 Will. 3. B. R. 


| | | ( 8 
ENANT for Life, Remainder to his firft Son in Tail, Remainder to & Tenant fi eſe, Re- 
J. S. in Fee: Tenant for Life is attainted of High Treaſon, and dies pars bar Kir F 7 1 A 
iithout Iſſue. It was bbjefted, That the whole Eſtate being veſted in the King B. — r { 
by 33 H. 8: without any Office finding the Special Matter, in remainder otherwiſe if an office had 
cannot enter, for the Statute veſts it in the King like a general Office; and found A, ſeized in Fee, 
if a general Office had been found, it would have been ſuppoſed a Fee. 
Hol. C. J. No other Eſtate veſts in the King, by Virtue of the Act of 
| Parliament, than the Party attainted had; juſt as if a Special Office had been 
found : And therefore in this Caſe, as in that, the Remainder-Man may 
enter on the King, his Eſtate being determined, for the Statute ſaves the 
Rights of others; otherwiſe, where an Office finds an Eſtate in Fee in the Party 
attainted, for then it muſt be avoided by Traverſe, or Amoveas manum; Vide 
Dyer 335- C. Hob. Sheffeild and Ratdliffe, Moor 109. 3 Cro. 640. Dy. 354. pl. 230. 
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* Orders of Juſtices of the Peace. e 


[Vide Titles Apprentices, Baſtarde, Juſtices of the Peace, Poor, 
Seſſions. See allo Burn's Juſtice under the Titles Poor, &c. &c. 
and Burrow's Seffions Caſes: | 


Inter Inhabitan' Dumbleton and Beckford. Paſch. 7 W. 3. B. R. : 


| I 
N a Certiorari was returned an Order of Seſſions in Glouceſterſhire; A Girl Order to 3 to B. be- 
of near thirteen Years old had been at Dumbleton in the ſaid County, and _ _— et ed 
had alway lived there with her Grandmother ; her Father was legally ſettled at Comb. 380 = 3 
Beckford in the ſame County: She wanting Relief, was by the Order charged on Caſes 87. Set. and Rem, 
Beckford, becauſe her Father was ſettled there. Et. per Cur, The Order muſt 158. S. C. 
be quaſhed ; for tho till eight Years Children are counted Nurſe- children, yet | 
they muſt afterwards have Maintenance from the Pariſhes where they themſelves 
are ſettled, and for any Thing appears ſhe may have gained a Settlement. 


Anonymous, Mich. 7 Will. 3. B. R. 


H an Apprentice be diſcharged from his Maſter, the Statute requires that the In Orders 2 
Diſcharge be under the Hands and Seals of four Juſtices of Peace; but in a Apprentice, the very Dif- 
Certiorari to remove the Order, tis ſufficient in the Return to take Notice of the 4 4 . rag" 
Order ſo made; for tis not neceſſary to certify the Diſcharge itſelf. — = 1 3 


Dominus Rex verſus Randall. 


Y a Certiorari two Orders were removed from the Seſſions of Middleſex; tlie $efrons 1 ſa ppreſs 
firſt whereof recited, That whereas R. Randall had lately taken a Houſe at an Alchouſe licenced, un- 
Hoxton, deſigning to ſell Ale and Beer there; and whereas the Houſe had never leſs for Diſorder, 3 Salk. 
been inhabited but by Merchants and Men of Quality, and there were Alehouſes 4 K. 3 * 
enough in Hoxton already, therefore tis ordered that“ no Licence be granted to * Þ oy p OM 
y Houſe in Hoxton wherein Ale was not formerly ſold; and that no Licence  * 77 
ſhould be granted to Randall : The ſecond Order recited, That whereas a Li- 
cence was {urreptitiouſly gotten by Randall from two Juſtices of Peace, that yet 
his Houſe ſhould be ſuppreſſed from drawing of Ale : And it was moved to quaſh Comb. 17. Brownl. 296. 
theſe two Orders, becauſe by 5&6 E. 6. c. 25. the Quarter-Seſſions cannot. 1 Salk. 45, 46. 1 Saund. 
cantroul two Juſtices of Peace in this Affair. Per Holt C. J. This Difference 249. 2 K<- 506. Godb. 
has been taken: If Authority be given to two Juſtices of Peace to do an Act, 7 Ante 45: 
— from that Act there is no Appeal, then it may commence at the Seſſions; 
ur if an Appeal be given, 42 cannot begin at the Seſſions, as 43 Eliz. 
ud 18 Eliz, till 3 Car. 2. But the true Objection here is, That except for Diſ- 
Vor. II. 4 D order 
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Orders of Juſtices of the Peace 


——_— 


S. C. 5 Mod 139, 140. 
Comb. 353. Set. and 


q (4) 
Power to diſcharge Ap- 
prentices, extends only to 
ſuch Trades as are ſpeci- 
ally named in the Statute. 
Ante pl. 2. S. C. Carth. 
198, 365. 1 Saund. 313 
to 317. 1 Vent. 174, 175. 
1M 4d 2, 286, 287, 
1 Salk. 67, 68. 


5 5 Mod. 208, 209. 8. | HY 
called Rex ver. Inhabitants 
of Harwell. 3 Salk. 256. 
Set, and Rem. 266. 


Seſſions may affirm or 
quaſh, but not ſuperſede 
an original Order, or 
make a new one. 
Fareſ. 10 Poſt. 483, 608. 
mb. 286, 396. 5 Mod. 


( 
Where Notice 
preſumed, Vide poſt, pl. 
17. 2 Lev. 22. Comb. 
382. Set. and Rem. 192. 


— 


order the Juſtices of Peace cannot, at their Seſſions, ſuppreſs an Alehouſe li. | 
cenced by two Juſtices of Peace; and the Order was quaſhed. 


Dominus Rex verſus Gately. Mich. 7 Will. 3. B. R. 


N a Cerliorari it was moved to quaſh an Order of Seſſions for the 

charge of one Edvard Green from his Apprenticeſhip to the Defendant 
Gately : The Fact was, That Gazely was a Mountebank, and being at a Place in 
Yorkſhire, where he kept a publick Stage, Green was by Indenture bound ax. 
prentice to him in this Manner, viz. to Robert Gately, Surgeon, to learn the 
Trade he now uſeth; and immediately he went upon the Stage, and ever fince 
continued in the Employ; after which, being with his Maſter Garely in Mile 
he complained to the Juſtices that his Malter did not teach him the Trade, upon 
which they dilcharged him; this being done, Green ſet up the Trade of Mounte- 
bank himſelf. Mr. Nor:hey moved to quaſh the Order, the Juſtices being willing 
becauſe they were impoſed upon: 1ſt, He excepred to the Form of the Order. 
that they ordered the Servant to be diicharged from his Maſter, whereas the 
Diſcharge ſhoul.] be mutual. 2dly, Becauſe the Stat. 5 Eliz. in diſcharging Ap- 
prentices is confiacd, and extends only to Apprentices mentioned in that Claule, 
and there neither Surgeon nor Mountebank is mentioned: And tho' a Surgeon 
may be a Trade within the Statute, which a Man cannot exerciſe without ſerving 
an Apprenticeſhip to, becauſe that Clauſe of the Statute is general; yet this Part 
of the Statute relating to the Diſcharge of Apprentices, extends only to Trades 
there mentioned. Per Cur : As to the firſt, the Diſcharge of the Servant is by 
Conſequence a Diſcharge of the Maſter ; and as to the ſecond, The Clauſe of 
the Statute relating ro the Diſcharge of Apprentices is general, and goes to 
all Manner of Apprentices, even to thoſe of Merchants, as it was adjudged in 
Hawkſwortt's and Hi. lary's Ca'e, 1 S:und. 314. But afterwards the Court was of 
Opinion, that the Power of diſcharging reaches only to the Trades mentioned 
in the Statute, among which a Surgeon is not mentioned; for that tho as to 
the ſerving ſeven Years Apprenticeſhip, a Surgeon comes under the genial 
Terms of Arts and Myſteries ; yet * the Power of diicharging reaches only to the 
Trades particularly mentioned, and this Point was not ſtirred in Hillarys Caſe; 
and in Watkin's Caſe, 2 Keb. 822. Hale C. J. was of another Opinion. 


Inter Inhabitan' Paroch' Oſwell and Woking. Paſch. 8 Will. 3. BN. 


N Order was made upon Appeal, ſetting forth, That by the Order of two 
A Juſtices, upon a Controverſy before them between the Pariſhes of Molin: 
and Oſwell, a poor Perſon was removed to Oſwell, and that upon Complaint of 
the Churchwardens of Oſtweil, the Seſſions ordered their Order to be ſuperſeded, 
and that the Perſon ſhould be removed to Waking aforeſaid ; and it was objected, 
That the Act of Parliament only gives the Seſſions Power to affirm or qualh, 
but not to ſuperſede an Order, or to ſuſpend it for a Time; and that the Caſe 
before them being for the Pariſh of Wokeng, an Order tnade by them for another 

Pariſh not concerned, viz. the Pariſh of Waking, muſt be void, and that the 
Word aforeſaid would not help it, becauſe Oſwell was the Pariſh laſt mentioned. 
Per Cur : Superſeding is not a proper Word, for there is a Difference between 2 
Superſedeas and a Repeal : A Commiſſion of Oyer and Terminer that is ſuperſeded, 
may be revived by Procedendo, without granting a new Commiſſion ; but that 
cannot. be in the Caſe of a Repeal, tho' this Word is commonly uſed by Juſ- 
tices of Peace upon ſuch Occaſions; and then there is a plain Difference berween 
Mating and Mi oking, for by what appears they may be two diſtin& Pariſhes. But 
no Judgment was given, for the Cauſe was referred to a Judge of Aſſize. 


Inter the Inhabitants of the Pariſh. of St. Nicholas and St. Helen 
5 Trin. 8 Will. 3. B. A. 


0 T W Q Orders were made for ſertling one Rice, a poor Man, the firſt by two 
4 Juſtices, the other by the Seſſions on Appeal, canfirming the former: The 
Fact was, Rice being ſix Years ago legally ſettled at St. Nicboles's, clandeltio 


Orders 
came into the Pariſh of St Helen, and lived there without giving Notice to 
the Officers of the Pariſh of St. Helen during all that Time; they ſent him back 
to the Pariſh of St. Nicholas, &c. And the Queſtion was, Whether living in 
St. Helen's ſo long as ſix Years, ſhould not induce the Court to preſume No- * P. 473. 
tice and other Things requiſite well done, to gain a Settlement? Et per Cur', 5 Mod. 454. 
No Perſon that is not a removable Perſon, is to give Notice; as he that rents 
a Tenement of 10/1. per Annum, a Servant, Sc. need not give Notice, be- 
cauſe they cannot be diflurbed: In this Caſe, if it had appeared upon the 
Order, That the Pariſh of St. Helen had taken Notice of him, and looked 
upon him as one of the Pariſh, as by relieving cf him, making him an Of- 
 ficer, &e.: there, after ſo long a Time, we would have preſumed Notice given, 
becauſe the Notice need not be exactly proved; for the Churchwarden to whom 
it was given, and the Witneſſes atteſting the Matter, may be dead; but here 'tis 
returned on the Order, that he clandeſtinely removed himſelf, fo that he might 
eaſily continue in the ſame Manner; wherefore in ſuch Caſes we muſt conſtrue 
the Statute ſtri&tly z and therefore the Order was confirmed. 


of Juſtices of the Peace. 


E 


a Ao tt. 2 


9 


| i | TR” 5 5 Mod. 325. 8. C. Set. 
Inter Paroch Trobridge and Weſton. Mich. 8 Will. 3. B. R. and Rem. 244 Holt. 572. 
| - 1 1 4 
T was moved; to quaſh an Order of two Juſtices, which recited, Vbereas B. is, Informed chat B. is the 
as we are credibly informed, the Place of his legal Settlement, not averring that it Place of legal Settlement, 
was the Place of his laſt legal Settlement, as it ought; for that the Stature ſays il. Vide poſt pl. 23, 26, 
| = | War & Pag. 492, &c. Ib. 
the poor Perſon ſhall be removed to the Place where he was laſt legally ſettled; Comb 
e ona, + 413 5 Mod. 357. 
and 1t was quaſhed. : : 


Note; Mich. 3 Ann. B. R. it was held, That legal Settlement, and laſt legal 
Settlement are the ſame Thing, becauſe by every new Settlement the precedent is 
dicharged 1 ß mY 


Anonymous. Mich. 8 Will. z. B. _ np 
2 8 5 1 
N Order was made by two Juſtices to remove a poor Perſon, and Excep- Removing Fe, not be by 
tion was taken, That it did not appear by the Order that the Juſtices were Juftices of the Diviſion. 
of the Diviſion, or that either of them was of the Quorum: The laſt was held a Poſt pl. 30. Comb. 285, 
good Exception, but the / firſt over-ruled, for in that the Statute is only di- 24 Jer. v. ety, 
rectory. ; TS 19 88 73 3 


Tater Inhabi tant Chittinſton and Penhurſt. Mich. 8 Will. R nc. 


N Order for Removal of a poor Perſon was quaſhed, becauſe it was not One Joltice 8 
ſaid that one of the Juſtices was of the Quorum. Holt C. J. ſaid, This wuſt be of the Quorum. 
had been doubted, and perhaps * adjudged otherwiſe before; but that he was of a 2000 1 > $ Mod. 
different Opinion: for this being a ſpecial Authority, it muſt appear to be 57 330. * 2 2 

purſued. | ; * P 47 4 * 4 


Dominus Rex verſus Dobbyn., ; | 
A* Order of two Juſtices was quaſhed, becauſe it did not appear they were Juſtices 1, in the 


Juſtices of the County, or for the County, but only reſiding in the County. County, not enough. 
| | e | S. C. 5 Mod. 329. call'd 


55 = | T0 3 Rex. ver. Turner. Vide 
Dominus Rex verſus Turnock, Mich. 8 Will. 3. B. R. poſt pl. 6 & 34. 
2 | Il 


LED ICTMEN T for refuſing to relieve and maintain Eliz. the Wife of Orders made upon 43 El. 
his Son John Turnock,. according to an Order made in the Seſſions, which © 8 to $0 os We gat 
Order was ſet forth in the Indictment in bæc verba, viz. Ad generalem S. Hon. 
Pacis tent. apud Marlb. in & pro Com. Wilts, Sc. and at the Motion of Mr. Eyre, 

the Indictment was quaſhed, becauſe the Order was only ſaid to be made at the 

General Seſſions, and not at the General Quarter-Seſſions; for the Quarter- 

Seſſions are appointed by 2 H. 7. c. 4. tho it appears by the ſame Statute, that 

there may be a General Seſſions at other Times; and 43 Eliz. c. 2. /. 7. appoints 

Orders in theſe Caſes to be made at the General Quarter-Scſlions. 
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Inter 
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Orders of Juſtices of the Peace. 
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Inter Inhabitan of Much-Waltham and Peram in Eſſex. Mich. 8 
| Will. 3. B. R. 


L123 R. Comyns moved to quaſh an Order of Seſſions for the Settlement o; 
r M Baſtard Child of E. L. She being big with Child, a little before her H.. 
illegal Order of Removal livery was removed by the Order of two Juſtices of Peace, from Much-IWalthan 
from A. is ſettled in A. to Peram; before the next Seſſions ſhe was delivered at Peram of a Baſtard- 
og , _ LIES 1 1 Child : At the Seſſions Peram appealed, and the ſuſtices adjudged the Woman 
" 528, $32. og. to be legally ſettled at Mucb-Malibam, and ordered her to be ſent back thither 

after which an Order was made for ſettling the Child at Peram, which Comyns 
moved to quaſh, becauſe, tho? regularly Baſtards muſt be maintained where horn. 
yet in this Caſe, where there ſeems to be a Contrivance, it ſhall nat be ſo, as In 
Tuming's Caſe, 2 Bul. 349. Whenſocyer an Order is reverſed, all Things hap. 
pening ſubſequent thereunto, ſhall be avoided thereby: This Child being born 
pending the Order, ſhall be eſteemed in Law to be born in that Pariſh where. 
unto the Mother on the Appeal 1s returned back. The Court ſeemed to agree 
this; and a Rule was made to ſhew Cauſe, but none was ſhewed. | 


p. 475 *The Caſe of the Pariſh of Amner. Mich. 8 Will. 3. B. R. 
Soſſions a cannot H E Caſe was, At the Complaint of the Churchwardens of Terrent-Kein- 
tend to a third Place, not on in Dor ſelſpire, to Sir John Morton and John Gould, two Juſtices of 
Farty, + - 15 20, 25» 325, the Peace of the {aid County, concerning a poor Man and his Wife; they the 
. 268 — faid Juſtices adjudged him to be laſt legally ſettled at Tirrin-Crawford, upon 
1 which they appealed; and there it was ordered, That it appearing to the Seſſions 
that he was laſt ſettled at Amner, therefore they diſcharge Tirrin-Crawfor?, and 
order the poor Man to be removed to Amner : This was quaſhed upon the Motion 
of Mr. Serjeant Gould, becauſe this was to make an original Order, which the 
_ Juſtices at Seſſions have no Power to do; they might have reverſed the firſt Or- 
der, and ordered the Party to be carried back to Terrent-Keinſton, but they could 
not remove the Party to Amner, a third Pariſh, who was no Ways concerned in 
the Order or Appeal; and if they are really chargeable with it, it muſt be at 

the Complaint of Terrent-Keinſton to two Juſtices of the Peace, 


* Inter the Inhabitants of the Pariſh of Chittinſton and Penhurſt. Mich, 
| 8 Will. * th 4 ; LY 


Frm. 2 to Jul. N Order was made to remove a poor Perſon from Cbittinſton to Perburf, 
tices of the Peace muſt be and this was quaſhed, becauſe *rwas not ſaid that one of the Juſtices was 
cractiy purſued. Vide of the Quorum : Holt C. J. faid, That ſome indeed had been of Opinion that an 
rn 2 n A Order was good, notwithſtanding this Omiſſion, and perhaps it has been ſo ad- 
Sor. a 3 27 5 Holt. judged; but he was of Opinion, That this being a ſpecial Authority to Juſtices 
507. out of Seſſions, it ought to appear that that Authority was exactly purſued. 
Dominus Rex verſus Matthews. Hill. 8 Will. 3. B. R. 


ö | R. Mountague moved to quaſh on Order for maintaining a Baſtard-Child : 
Upon Motion to quaſh an iſt, Becauſe *rwas not ſaid the Child was likely to become chargeable : 
Order 17 8 And 2dly, The Defendant was ordered to pay 18 d. per Week indefinitely, with- 
_— 8 6 Mod. out limiting any certain Time: Shower anſwered, That no Order relating to 4 
180. Baſtard-Child can be quaſhed, except the reputed Father be preſent in Court, 
| quod Curia conceſſit ; however this being a hard Caſe, a Rule was made to ſhew 
Cauſe; and being ſtirred again the next Term, the Court would not quaſh it, 
till the reputed Father came into Court; and the firſt Exception was over- 
ruled; for *tis ſelf-evident, That every Baſtard-Child is likely to become 

chargeable. pd F | 
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Purnall' 


Orders of the Juſtices, of the Peace. 


Purnall's Cafe. Hill. 8 Will. 3. B. R. 


A N Order upon H. for maintaining his Daughter, was quaſhed, becauſe it vide ee, A 
R 2 . Wager e Ry + 5 Mod 329, Ante 
A was: recited to be made ad Generalem Seffionem Pacis, and not ad Quarteria- pl. 11. Foſt pl. 34. S. C. 


lem Seſſionem Pacts, according to the Statute 43 Eliz. c. 2. Set. and Rem. 140. 


Inter The Inhabitants of Talbury and the Hamlet of Foſton in Serop- 
ton. Hill. 8 Will, 3. B. R. 


N Order was made by two Juſtices of the Peace in Derbyſbire, to remove Noth; Be 
Robert Floud to Foſton in the Pariſh of Scropton. Upon Appeal the firſt =p wy Arena x 
Order was quaſhed, and the Party ordered to be removed to Talbary, and the Settlement that 2 
Matter of Fact being now ſtated ſpecially to the Court; the Caſe was, ſied in 3 & 4 W. & M. c. 
Floud was born in Talbury, and ſerved ſeven Years Apprenticeſhip there, which v. Ante pl. 6. Comber. 
ended in the Year 1693: Since 1693, he lived in Faſton and other Places out of * 
the Pariſh of Talbury, and the Blackſmith that lived at Faſton dying, and the In- | 
habitants wanting one, in 1694 Hleud went thither, and rented the Shop and a 
Chamber of the Widow of the former Blackſmith for a Year, at 52 5s. per Aunum, 
with the Conſent of the Bailiff of the Lord of the Manor: Here he worked 
publickly, was publickly employed by the Pariſhioners, and particularly by the 
Bailiff of the Lord of the Manor, the Vicar, and the Juſtice of Peace ; and 
now having never given Notice, nor rented a Tenement of 10 J. per Annum, or 
exerciſed any Office, the Queſtion was, Whether this publick Way of living 
was not /antamount and equivalent to Notice in writing, which was only deſigned - 
to prevent clandeſtine Entries and 3 Et per Cur, This publick Notice 
taken by the Pariſh, might perhaps have ſatisfied the Statute 1 Jac. 2. but there 
being Doubts concerning the Notice preſcribed by that Act, the 3d and 4th W. 
& M. c. 11, was made to explain it, and this latter Statute hath particularized 
the Notice, and what ſhall be tantamount to it, and what not ; but this is not 


among the Particulars of the Statute z for which reaſon the Order was con- 
firmed. | a 


Carth. 29. 


N Order was made by five Juſtices to maintain a Baſtard-Child; and it was Order of But 


arſtardy under 


| objected by Broderick, That the Complaint 18 not ſaid to be by any the Hands of more than two 
Pariſh or Officers there, but only of a Town which may include ſeveral Pariſhes; Juſtices, well. Poſt. pl. 22. 
but the Court held that well enough. 2dly, That the Order is under the _ re. 
Hands of five" Juſtices, whereas it ſhould: be only the two next; but the Court ö 

held that well, for the Statute is not reſtrictive to two, but there muſt be two at 

leaſt. 3dly, That it does not appear that either of thoſe was a Juſtice of Quorum; 


m_ this it was quaſhed, but the Party was bound to- appear at the next 
eſſions. 7 | 


nter Inhabitan' Cockfield and Boxſtead. Hill. 8 Will. 3. B. R. 


NNE Talby was by Order removed from Cockfield to Boxſtead; and this Seſſons. 8 
A Order being appealed from, was confirmed at the Seſſions ; but the Seſſions C. Seu. 1 55 I 
after that made an Order of Review, and quaſhed the former Order of Seſſions, 
becauſe made by Surprize. Et per Cur', The Order of Review muſt be quaſhed; 
for the Juſtices have no Power after the firſt Seſſions. | 


Dominus Rex verſus Harding. 8 Will, 3. B. R. 


Certiorari was directed to the Lord Mayor and Juſtices of Peace of London, — ors Mitte 

to remove an Order; before Filing whereof a Procedendo was prayed : to be determined by another. 

he Fact was, the Servant of one. Harding: complained: to the Seſſions, that her 8 on pl. 24. 8. 

aſter was in Arreat to her for Wages : On hearing the Matter, bath Parties . 1d Nenn. 269. 

reed to refer it to Sit Themas. Lane, late Lord Mayor, to be determined; 5 
Vor. II. | 4 E which 
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Inter Inhabitan' of Much-Waltham and Peram in Eſſex. Mich. g 
e Will. 3. B. R. e een e ee 


R. Comyns moved to quaſh an Order of Seſſions for the Settlement of 3 


Qt12) 
ayer Fong ee Baſtard Child of E. L. She being big with Child, a little before her De. 


illegal Order of Removal livery was removed by the Order of two Juſtices of Peace, from Much-WWalthan 
from A. is ſettled in A. to Peram; before the next Seſſions ſhe was delivered at Peram of a Baſtard- 
5 * 121. fot Child: At the Seſſions Peram appealed, and the Juſtices adjudged the Woman 
By n o. to be legally ſettled at Mucb- Malibam, and ordered her to be ſent back thither: 
after which an Order was made for ſettling the Child at Peram, which Comyns 
moved to quaſh, becauſe, tho' regularly Baſtards muſt be maintained where horn. 
yet in this Caſe, where there ſeems to be a Contrivance, it ſhall not be fo, as in 
Tuming's Caſe, 2 Bul. 349. Whenſoever an Order is reverſed; all Things hap. 
pening ſubſequent thereunto, ſhall be avoided' thereby: This Child being born 
pending the Order, ſhall be eſteemed in Law to be born in that Pariſh where. 
unto the Mother on the Appeal is returned back. The Court ſeemed to agree 
this; and a Rule was made to ſhew Cauſe, but none was ſnewet. 


* The Caſe of the Pariſh o Amner. Mich. 8 Will. 4. B. R. 


P. 475 
_ Soffions „ cannot HE Caſe Was, At the Complaint of the Churchwardens of Terrent- Kits. 
tend to a third Place, not flon in Dorſetſhire, to Sir Jobn Morton and John Gould, two Juſtices of 


ee . = 20, 25» 32, the Peace of the {aid County, concerning a poor Man and his Wife; they the 
75d Re 26... ſaid Juſtices adjudged him to be laſt legally ſettled at Tirrin-Crawford, upon 
8 which they appealed; and there it was ordered, That it appearing to the Seſſions 

that he was laſt ſettled at Amner, therefore they diſcharge Tirrin-Crawfer?, and 

* order the poor Man to be removed to Amner : This was quaſhed upon the Motion 

of Mr. Serjeant Gould, becauſe this was to make an original Order, which the 

Juſtices at Seſſions have no Power to do; they might have reverſed the firſt Or- 

der, and ordered the Party to be carried back to Terrent-Keinſton, but they could 

not remove the Party to Amner, a third Pariſh, who was no Ways concerned in 

the Order or Appeal; and if they are really chargeable with it, it muſt be at 

the Complaint of Terrent- Keinſton to two Juſtices of the Peace. Tit 


: Inter the Inhabitants of the Pariſh of Chittinſton and Penhurſt. Mich. 
| 8 Will. 3. B. R. 3 


** LAM to Ju. N Order was made to remove a poor Perſon from Ch:ttinflon to Penburſt, 
rices of the Peace muſt be and this was quaſhed, becauſe *rwas not ſaid that one of the Juſtices was 


cractly purſued. Vide of the Quorum: Holt C. J. faid, That ſome indeed had been of Opinion that an 
Fareſly 99. Mod. Caſes Order was good, notwithſtanding this Omiſſion, and perhaps it has been ſo ad- 
—4 3 A Log 27 Hol. judged; but he was of Opinion, That this being a ſpecial Authority to Juſtices 
505. out of Seſſions, it ought to appear that that Authority was exactly purſued. 


Dominus Rex verſus Matthews. Hill. 8 Will. 3. B. R. 


ey TS AX. Mountague moved to quaſh on Order for maintaining a Baſtard-Child: 
Upon Motion to quaſh an iſt, Becauſe twas not ſaid the Child was likely to become chargeable: 
wy _} 1 3 4 And 2dly, The Defendant was ordered to pay 18 d. per Week indefinitely, with- 
preſent in Court. 6 Mod. out limiting any certain Lime: Shower anſwered, That no Order relating to a 
180. hHaſtard-Child can be quaſhed, except the reputed Father be preſent in Court, 
quod Curia conceſſit ; however this being a hard Caſe, a Rule was made to ſhew 
Cauſe; and being ſtirred again the next Term, the Court would not quaſn it, 
till the reputed Father came into Court; and the firſt Exception was over- 
ruled; for *tis ſelf-evident, That every Baſtard-Child is likely to become 
* ee ee eee eren. 
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Purnall's Cafe. Hill. 8 Will. 3. B. R. 


6 . (5. 3 | - F FP, 4 On 4 ; . . ; a 6 . | 8 g 5 . £ | 5 
A N Order upon H. for ory pc. up Daughter, was quaſhed, becauſe it vide 5 AR 3 & Ante 
was recited to be made ad Generalem Seffionem Pacis, and not ad Quarteria- pl. 11. Poſt pl. 34. S. C. 


1 Set. and Rem. 140. 


Inter The Inhabitants of Talbury and the Hamlet of Foſton in Serop- 

ton. Hill. 8 Will. 3. B. R. 
N Order was made by two Juſtices of the Peace in Derbyſhire, to remove yeging afl lde: 
Robert Floud to Foſton in the Pariſh of Scropton. Upon Appeal the firſt 3 r nnen 


ing to make» 


Order was quaſhed, and the Party ordered to be removed to Talſury, and the Settlement that is not ſpeci- 


Matter of Fact being now ftated ſpecially to the Court; the Caſe was, ed in 3& 4 W. & M. c. 

Floud was born in Talbury, and ſerved ſeven Years Apprenticeſhip there, which 5. Ante l, 6. Comber. 
ended in the Year 1693: Since 1693, he lived in Fgſon and other Places out of 38 Nod. 44. 
the Pariſh of Talbury, and the Blackſmith that lived at Faſton dying, and the In- 1 
habitants wanting one, in 1694 Feud went thither, and rented the Shop and a 


Chamber of the Widow of the former Blackſmith for a Year, at 32 s. per Annum, 


with the Conſent of the Bailiff of the Lord of the Manor : Here he worked 
publickly, was publickly employed by the Pariſhioners, and- particularly by the 
Bailiff of the Lord of the Manor, the Vicar, and the Juſtice of Peace; and 
now having never given Notice, nor rented a Tenement of 101. per Annum, or 
exerciſed any Office, the Queſtion was, Whether this publick Way of living 
was not tantamount and equivalent to Notice in writing, which was only deſigned © 
to prevent clandeſtine Entries and Livings. Et per Cur', This publick Notice 


taken by the Pariſh, might perhaps have ſatisfied the Statute 1 Jac. 2. but there Cirth. 29. 


being Doubts concerning the Notice preſcribed by that Act, the zd and 4th W. 
M. c. 11. was made to explain it, and this latter Statute hath particularized 
the Notice, and what ſhall be tantamount to it, and what not; but this is not 
among the Particulars of the Statute z for which reaſon the Order was con- 
firmed. = | | FF, 


Norder was made by five Juſtices to maintain aBaſtard-Child; and it was Order of dy under 
{ \ objeted by Broderick, That the Complaint is not ſaid to be by any the Hands of more than two 
Pariſh or Officers there, but only of a Town which may include ſeveral. Pariſhes ; Juſtices, well. Poſt. pl. 22, 
but the Court held that well enough. -2dly, That the Order is under the _ _ 4 
Hands of five” Juſtices, whereas it ſhould: be only the two next; but the Cout 7 
held that well, for the Statute is not reſtrictive to two, but there muſt be two at 
leaſt. 3dly, That it does not appear that either of thoſe was a Juſtice of Quorum; 
_ this it was quaſhed; but the Party was bound to appear at the next 
eſſions. 1 


Inter Inhabitan' Cockfield and Boxſtead. Hill. $ Will: 3. B. R. 


AN NE Talby was by Order removed from Cockfield to Boxſtead ; and this Seſſions. FPS 418. 8. 
Order being appealed from, was confirmed at the Seſſions ; but the Seſſions C. Sett. and Rem. 177. 

after that made an Order of Review, and quaſhed the former Order of Seſſons, 

becauſe made by Surprize. Et per Gur'; The Order of Review muſt; be.quaſhed; 

for the Juſtices have no Power after the firſt Seſſions. iQ 1141 


Dominus Rex verſus Harding. 8 Will. 3. B. R. 


Certiorari was directed to the Lord Mayor and Juſtices of Peace of London, Seffions n Matter 
to remove an Order; before Filing whereof a Procedendo was prayed : do be determined by another. 


The Fact was, the Servant of one. Harding: complainedd to the Seſſions, that her AP! 13: Vet pl. 22-8. 


Maſter was in Arreat to her for Wages : On hearing the Matter, bach Pagties © nt Bm: 369: 


 Ipreed to refer it to Sit Thanas Laue, nne be determined; 
| 4 


Vol. II. Which 
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the Juſtices of the Peace 
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which was done accordingly by Order of Seſſions: He made an Award 
but before Report made thereof, this Certiorari was now brought, whereon 
Procedendo was now prayed. Et per Cur', A Judge of Ni, Prius, by Conſent 
of Parties, may make a Rule to refer a Cauſe, but the Seſſions cannot do f. 
though by Conſent : They may refer a Thing to another to examine, and "th 
Report to them for their Determination, but cannot refer a Thing to be deter. 

mined by the other : And therefore the Ceriiorari was filed, and no Procedendo 
gr anted. | 


or Order, 


„ * Juter The Inhabitants of the Pariſh of St. Mary le Mes * be 
8 Tree in Devonſhire. KIA 


21 | | 
8 . of F 4 Cas ſettled at Heavy-Tree, and afterwards went into the Pariſh of 97; 
Pariſh-Rates. Vide poſt Mary le More in Exeter, and took a Houſe there of one Pound per Aunum 
$23: pl. 1. 3 _ wherein he lived a Year and a Half, and paid the Rates and Taxes due for the 
7 N 38. + ſaid Houſe; and the Juſtice at Seſſions held, That the Rate for a Houſe, without 
TRA a Rate on his Perſon, was not ſufficient to make a Settlement ; but the Court of 


King's Bench quaſhed this Order for this Cauſe, and held him ſettled at C2. Mary 


le More. 
Dominus Rex verſus Beard. E 
Oct of 422 ill, bes N Order made by two Juſtices of the Peace in Suſſex, adjudged Beard to be 
cauſe Examination by one the Father of a Baſtard-Child, which was quaſhed, becauſe it appeared 


Juſtice only. Ante 4 thereby, that the Examination of the Woman was by one Juſtice only, though 
4 Poſt pl, 50. FoR pl. the ordering Part thereof was ſaid to be made by both; and Beard was bound over 


to the next Seſſions. 


Inter Inhabitan' St, Giles Cripplegate and Hackney, Paſ. 9 Will. z. 
B. R. ME 


HERE AS Complaint has been made to us, that Elizabeth Fiulford, 
Wie of Uriel Fulford, is lately come inte the Pariſh of Sr. Giles Cripp!c- 
d gate, and is likely to become chargeable to the ſame; and whereas, on Oath 

made by the ſaid Eliz. Fulford, it appears that her Huſband was laſt legally ſet- 
tled at Hackney; theſe are therefore, Sc. Quaſhed, becauſe there is no Judg nent 


of the Juſtices concerning the laſt legal Settlement, but only the Oath of the 
Woman. e 


3 ( 2g ) 
Place of laſt legal Settlement 
' mult be adjudged. Vide 
| | ante pl. 7. poſt pl. 26. an 
poſt pag. 491, &c. ib. 
Comb. 413. 


Dominus Rex verſus Barebaker. Paſch 9 Will. 3. B. R. 


: | : 

To _ bi Baſtard till RDER upon H. adjudging him to be the Father of a Baſtard-Child, and 
the Age of fourteen, ill. 1 ordering him to pay 3s. per Week till the Child attain the Age of fourteen 
os os 3 581. Years, was held naught ; for they have no Authority but to indemnify the 
N by obliging him to maintain the Child as long as it ſhall be chargeable to 


234. Set. and Rem. 145. the Pariſh, 


* P. 479 * Anonymous, Paſch. 9 Will. 3. B. R. 
on | | | | 

Where the Seſſions quaſh 8 N Order made by two Juſtices of the Peace for ſettling a poor Perlon, was 
| 3 ny a quaſhed by the Seſſions; but becauſe it did not appear that it came before 


8. C. by the Name of Jer- them by Way of Appeal, without which they have no Juriſdiction, this Order of 
riſon's Caſe, Comb. 445. Seſſions was quaſhed, | — | 
Set. and Rem. 176. Skin. 


K G Inter The Inhabitants of Berry and Arundel. Paſch. 9 Will. 3. 
Las | | B. R. 905 

( 26 ) ; | 7 N : * = | _ 
Want of Adjudication of laft * HERE AS Complaint hath been made to us, That Jacob Ductin 
legal Settlement. Poſt 491, with his Wife and Children, came from his Place of Abode and la 


Ib. & ante Pl. 7. 2 | ce 
IT poo 1 legal Settlement in Berry to Arundel; We therefore require you, &c. Nu 
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Orders of the Juſtices of the Peace. 


for there is no Adjudication of the Juſtices, which was his laſt legal Settlement, Comb: 413. $: C. Set. and 
but only a Complaint, that Berry was, which doth not appear, whether true or Rem. 257. 
falſe. 1 555 


Elizabeth Aſhley's Caſe. Trin. 9 Will: 3. B. R. 


WO Orders were removed by Certiorari, but the Return was quaſh- 


HY #, & 
Return by the Clerk of the 
ed; becauſe the Return in the Schedule annexed to the Writ was not Peace, il. Vide Pa. 431, 


701. 8. C. 3 Salk. 
made by two ] uſtices, but by the Clerk of the Peace, who was not the Perſon 27 1 * 30 
to whom the Certiorari was directed, and thereupon a new Certiorari Was Set. and Rem. 259. 
granted. 1 gre 


The Caſe of Cheſteffield. Trin. 9 Will. 3. B. R. | 
te | 28) 
ER RIS O N was a Servant to Sir Paul Jenkinſon in Waltbam; afterwards 


Covenant between the 
he left his Service and was put out by his Maſter Sir Paul Jenkinſon, to a Maſter and third Perſon, the 
| : ; ; os a. Servant not being Party, 
Barber in Cheſterfield, who was to teach him to ſhave and make Periwigs, for 


: 8 g : makes no Apprenticeſhip. 
which he was to have 5/7. from Sir Paul: Ferriſon continued a Year in this Em- Poſt 533. S. C. Skin. 671. 
ployment, according to Covenants between Sir Paul and the Barber, to which 5 Mod. 308. Carth: 400. 
Jerriſon was no Party; and the Court adjudged that this did not make a Settle- Comb. 445+ Caſes B. R. 


ment at Cheſterfield, becauſe it was no Service; and that the ſaid Ferriſon was of bn 
thereby no more than a Boarder there for his Education, which is no Service to 
make a Settlement. | 1 


* Dominus Rex verſus Brown. Trin. 9 Will. 3. B.R. P. 480 


(29) 
Appeal from Order of Ba- 
the ſaid Order ſtardy muſt be to the firſt 


N Order was made, adjudging Brows to be the Father of a Baſtard-Child, 
May 2, 1696. And in the Michaelmas Seſſions following, 


Was diſcharged : Now both Orders being here, the latter was quaſhed, becauſe Seton iter * 


it did appear thereupon, that Michaelmas Seſſions was the firſt Seſſions after Notice 
given to the reputed Father, of his being ſo adjudged ; for though 18 Eliz. ap- 
points the Appeal not to be to the firſt Seſſions after the Order of che two Juſtices, 
but the firſt Seſſions after the Party hath Notice of the ſaid Order; yet by the 
Statute of H. 5. there might be a Seſſions intervening, as in this Caſe, between 
the Order by the two Juſtices and the Order of Seſſions ; and it muſt appear on 
the Order, that this was the firſt Seſſion after Notice had of the former Order: 
After which the firſt Order by the two Juſtices was quaſhed, becauſe there was an 
Adjudication therein, that the reputed Father ſhould pay a certain Sum weekly, 


Father, of the firſt Order. 
Ante Pl. 11, 16, Poſt pl, 
34. Comb. 448, S. C. 


till the Child be of ſeven Years of Age; whereas they cannot charge the F 9h 


for any certain determinate Time, but as long as the Child ſhall be chargeable to 
the Pariſh, | | | 


Elizabeth Aſhley's Cafe. Trin. 9 Will. 3. B. R. 


XCEPTION was taken to an Order of two Tuſkices, to e Ge. (30) 


: : Juſtices need not be ſaid to 
becauſe it was not ſaid that the two Juſtices were of the Diviſion, according be of the Diviſion. Ante pl. 


to 13 & 14 Car. 2, Sed non allocatur; For the Court held the Statute as to 8; Comb. 285, 400. 5 
this to be on] 


| y direory, and not refriive or qualificatory, as that of the Quo. 4 322 
rum is, e 


Inter The Inhabitants of Dimchurch and Eaſtchurch. Hill. 


9 Will. 3. 
RR. - Seats, 


A N Order was made at the Quarter-Sefſions originally, ſetting forth, That A&P. 


Order for making one Pa- 
whereas the Pariſh of -Dimchurch was overburdened with Poor, and the Tiſh contributory to the Poor 


Pariſh of Eaftchurch had no Poor, the Pariſh of Dimchurch ſhould be annexed to f another. Comb. 242, 

the Pariſh of Eaſichurch, and that the Occupiers of Lands there ſhould contribute 427 NS Set. and Rem. 
201. per Annum, by equal monthly Payments to Dimchurch, as long as that was * 
N rdened with Poor, and Eaftchurch had none: And it was objected by Mr. 


rewer, That the Juſtices of Peace cannot alter Parifhes and annex one to another. 


2dly, 
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. 6 ——— - | | | — 
| SP; 48t 2dly, That the Seſſiofis cannot malte an original Order: per Holt C. J. There 
| are two Ways by 43 Eliz. to make one Pariſh contributory to tlie Poor of another 
| Pariſh, viz. either the Juſtices may tax particular Perſons in aid to that Pariſh 
Skin, 258, 259, which cannot relieve its own Poor; or they may aſſeſs the whole Pzt.ſh in a certain 


* 
n 
_— 
79 


Sum, and leave it to the Churchwardens and Overſeers td :kevy. the ſame, or 

articular Perſons, Which was well done in this particular Caſe; but ſo much of 
it as concerns the annexing of the Pariſhes is void, and the teſt good. But the 
Court took Time to adviſe. | 5 1 RUTA 2 


Inter Inhabitan': Paroch'-Downhead and -Broidchalk 52 Wilts. Hill; 
9 Will. 3. B. R. PR 


1 | | oo . 
After Order confirmed on WO Juſtices of the Peace made an Order to remove John Rainsford, his 
Appeal, if the Perſon goes Wife and three Children, from Rowborough in Somerſe!ſhire, to Broadchalk 


2 n in Wilts, which Order, on an Appeal to the Quarter-Seſſions, was confirmed; 


ginal Order. Vide ante after this Rainsford, with his Wife and three Children, came into the Pariſh of 
Pl. 13, 20, 235  Downhead;, whereupon two Juſtices, reciting the former Order and Confirmation 
| ordered him to Broadchalk;, and now it was objected to this Order, that it did not 
appear that one of the Juſtices was of the Quorum. Mr. Northey on the other Side 
argued, it was not neceſlary here, becauſe it was not an original Order, but an Order 
made in Purſuance of an Order of Seſſions. Et per Cur”, A Settlement by Order 
upon Appeal, binds all Parties : If the Poor Man-goes to the Pariſh from whence 
he is removed, the Seſſions muſt ſet their Order obeyed ; but if he goes to ano- 
ther Pariſh not concerned in the App-al, then it is proper for two Juſtices of the 
Peace to remove him to the Pariſh where he was ſettled by the Seffions by original 
Order; but then it muſt appear therein that one of them was of the Quorum. 
/  Quaſhed. 85 0 | 


Tater Tohabitan' King's Norton in Wigorn and Swolliill in Warwic, 
Hul. 9 Will. 3. B. R. ee 


Orderof Ki 9 binds A N Order was made to temove a poor Woman from Yayrly in Worciſterſtire, 
againſt all Pariſhes, till to Swolbill in Warwickſhire; afterwards two Juſtices in Warwi:k/hire made 
„ 19 1 4 5 an Order to remove her to King's Norton in Morceſterſbire; whereupon two Juſtices 
49, e 3% 5 moge gib of Worceſterſhire ſent her back to Swolbill; and upon an Appeal to the Seſſions 
in Warwickſhire, the Juſtices confirmed her Settlement at King's Norton, and then 

an Order was made by two Juſtices of the Peace to execute the faid Order: All 

theſe Orders being brought up by Certiorari, Carthew moved to quaſh all except 
| the firſt, all the others being made coram non judice; for when an original Order 

. P. 482 | * js made, it binds all Perſons until it be ſet aſide, and it cannot be ſet aſide but - 
on Appeal to the Seſſions. Mr. Northey on the other Hand inſiſted, That though 

in this Caſe two Juſtices could not ſend the Woman back again to Yarlry, yet 

they might ſend her back to a third Place, as King's Norton is in this Caſe; ſo 

that as to King's Norton tis but an original Order; but the Court ſeemed to be 

of another Opinion, for then King's Norton might ſend to Yarley, and there 

would be a perpetual Circuity ; but ſeeing in this Caſe King's Norion had appear- 

ed at the Seſſions, and had been concluded there, they would not quaſh the 

Order, and ſeveral other Queſtions ariſing, all was referred to a Judge of 

Aſſize. | . | 


Dominus Rex verſus Shaw, Trin. 10 Will. 3. B. R. 


0 | 
Appeal ben rler of Ba- N Order was made by two Juſtices of the Peace, adjudging Shau to be the 
ſtardy, muſt be to the ( reputed Father of a Baſtard; whereupon he appealed to the next Quarter- 

8 2 | 2. Seſſions of the Peace, after Notice, where the Order of the two Juitices was dil- 
128. 5 C. Cg zee Charged; and now it was here moved to quaſh the Order of Seſſions, becauſe by 

pl. 38. 8. C. Carth. 455, ee 5 : e might 
Set and Rem. 135. Caſes the Statute the Appeal mult be to the next General Se ſſions, and rłhere mig 
B. R. 203. have been a General Seſſions before the general Quarter-Seflions, as in London and 

Middleſex, where there are four General Seffions in a Year, beſides the general 
Quarter-Seſſions. -Quaſhed for this Fault, 


Anonymous. 
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Anonymous. Mich. 16 Will. 3. B. R. | 1 
; 3 | : 3 „ 86) 
A. Order made to remove three Men and their Families, was quaſhed, quia Order to remove A. and 


too general; for ſome of their Family might not be removeable. If a ar” & — 1 for Gene- 
an ſettled at A. marries a poor Woman who is ſettled at B. and has Children 5. 7 EE + array 
by a former Huſband ; his Wife ſhall be removed with him to 4: but her Chil- pot 528, © 479. 


dren, ſuch of them as are above ſeven Tears old; ſhall not be removed; thoſe 
under ſhall be removed, but that only for Nurture ; for they ſhall be kept at the 
Charge of the other Pariſh : But ſuch a general Ofder ſweeps all away. 


Anonymous Mich: 10 Will. 4. B. R. 
6 


P E R Noribey, it was ſettled in the Caſe of Mooton- Baſſet, that if the firſt Firſt Order failing, all 

* Order be naught, no ſubſequent Order on an Appeal can make it good. 065-7 thy fall to the 

Fill. 11 Will. 3. B. R. Same Rule was taken by Holt C. J. and both Orders | 

quaſhed; and Trin. 2 Ann. the lame Reſolution between Selon and Ripley; 1 

* The Caſe of The Pariſh of St. Leonard Shoreditch. Mick, 16 P. 483 
1 Will. 3. B. R. : | 


HE Churchwardens, Fr. made a Rate for Relief of the Poor, which On FIR, 5. a Poor's 
was confirmed by two Juſtices, and therein nothing was taxed for the Rate the Seſſions mayquaſh 
rſonal Eſtate, but all upon the real; which was erroneous; Several Inhabitants ebe ee ber 9 8 
appealed to the Seſſions, and the Rate was there quaſhed ; and the Churchwardens, gc. to make a new Rate. 
Er. ordered tu make a new Rate, upon both real and perſonal Eſtates : In the Vide ante 472. Fareſly 
new Rate there was till a great Inequality, the real Eſtate being taxed ten Times 10. Set. and Rem. 236. 
more, in Proportion, than the perſonal Eſtate ; for this Reaſon dae Inhabitants 5. C. No _ * 
appealed again, and this Rate was likewiſe vacated by Order of the Seſſions. a e 
And now NVortbey and Shower moved to quaſh theſe Orders, urging, That the Carth. 55. 
Seſſions could only relieve particular Perſons over-rated or grieved, but could not | 
ſet aſide whole Rates at once. Sed per lot. Cur: viz. Holt, Rokeby and Turton : 
Surely the Juſtices at Seſſions, upon an Appeal of particular Perſons grieved, 
may, if they fee Cauſe, ſet aſide the Rate; for the Act is, that if any Perſon, or 
Perſons find themſelves aggrieved, it ſhall be lawful for the Juſtices at the Quar- 
ter-Sefſions to take ſuch Order therein, as by them ſhall be thought convenient. 


43 Eliz. c. 2. ſet?, 6. And in either of theſe Caſes, of the firſt or ſecond Rate, If Seflionsſet afide a whole 


the Juſtices could not have given Relief without ſetting aſide the whole Rate, Rate, they may make a 
becauſe the Rate was burthenſome to a whole Set of Men; and they may make a wes To , : 
new Rate themſelves, or order the Churchwardens and Overſeers to make a new hen 
Rate, as was done in this Caſe; they having it in their Diſcretion to make a new Or refer it back to the 
Rate at Seſſions, or remand it to the Churchwardens, &c. to make one. The Churchwardens, &c. 
Orders were confirmed. _ 7 EE 
| | 15 S. C. Carth. 469. Holt 
Dominus Rex verſus Albertſon. Mich. 10 Will. z. B. R. 2 IF 0 
N Order was made, reciting, Whereas it appeats to us, two Juſtices of the Child way 125 Feme Co- 
Peace, That Mary Spencer, Wife of Fonathan Spencer, Mariner, was on vert, the Huſpand being 
the 20th of March 1695 delivered of a Male Baſtard Child, which is likely to be 2*,S*2, from before wy 
chargeable, Sc. And whereas it appears to us, that the ſaid Fonathan Spencer 1 3 3 * 
Vas employed on Board the Ship called the Pembroke, in his Majeſty's Service at that muſt appear in the 
Cadiz, and was not within the King's Dominions when the ſaid Child was begotten, Order. Vide ante, pl. 
or born; and whereas it appears that Albertſon had carnal Knowledge of the Body 11.16, 29, 34 Kc. 
of the ſaid Woman, during the Abſence of her Huſband, and that he begat the 5 Mod. 419. | 
laid Child ; we therefore adjudge him to be * the reputed Father, and to pay * P. 484 
weekly, &c. And the ſaid Order being confirmed upon Appeal, was brought 
ere by Certiorari, And now Shower and Upion moved to quaſh theſe Orders, 
becauſe 18 Eliz. c. 3. gives the Juſtices Power only to meddle with Baſtards born 
out of lawful Matrimony ; ſo that though this Child ſhould be a Baſtard, yet the 
Juſtices cannot meddle *with it, becauſe he is born in lawful” Matrimony : But it 
ee 4 F | does 
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does not appear in this Order, that this Chid was a Baſtard; for *tis only ſaid 
the Father was abſent when the Child was begotten, or born, in the Disjun- 
cxive; alſo it doth not appear, but the Huſband was in England during the 
Time imtermediate between the Begetting and Birth. Per Cur, He is a Baſtard 
who is born of a Man's Wife while the Huſband, at and from the Tune of the 
Begetting to the Birth, is extra quatuos Maria: In Caſe of a real Action by him, 
the Tenant may plead general Baſtardy ; and on a Writ to the Biſhop, he will 
certify him to be a Baſtard ; being then a Baſtard as to Diſcent, there is ng Reaſo;; 
why he ſhould not be a Baſtard as to all other Intents, and in particular a Baſtard 
within 18 Elz. which is a remedial Act: Alſo when a Child is born in Adultery, he 
is born out of the Limits of lawful Matrimony, the Law then taking no Notice of 
the Huſband ; and fo, though we muſt quaſh this Order, becauſe it does not ap- 
pear that the Huſband was era quatuor Maria, during all the Space of Time 
intervening between the Begetting and the Birth, yet we hope Cate will be taken 
to make a new Order without this Fault. Quaſhed, But the Defendant was bound 
over to appear at the Seſſions. | CAE 


The Caſe of The Churchwardens of Toptham. Hill. 10 Will. 3. 


B. R. 
JIuſtices —— an Or- H RE E Juſtices took the Account of the Churehwardens, Sc. of Tap. - 
der, that the latt Overſeers 1 bam, for the Year 1697, and adjudged that there was thereupon due 


kemi, in their Hands, from them to the Pariſhioners of Topſbam, 69 /. 18 5. 10 9. for the Re-payment 
Vide polt 524, 525, 531, Whereof to the ſycceeding Overſeers for the Year 1698, the Juſtices made an Qr- 
533. ger, to which it was excepted, That the Juſtices had no Pom er tomake ſuch Order 
a | but only to iſſue Warrants to diſtrain; but the Court ruled the Order to be well 


made, and confirmed the ſame, 


Dominus Rex verſus Gregory. 

Wages. 5 Mod. 419. N Order was made by the Juſtices of Peace for the Defendant to pay 40s. 

Set. and Rem. 232. 8. C. N for Wages generally; and becauſe twas not ſaid for what Wages, twas 

* P. 4858 moved to quaſh it; for they can * only fettle Wages in Huſbandry : But per 
Vide ante 442. pl. g. Cur', We will intend it for ſuch Wages, ſince the contrary does not appear. 


The Caſe of Sylvanus Johnſon. 


To remove his Wife and FFAHE Juſtices of Suſſex, on Complaint that 7. was come into the Pariſh of 
Family, ill. Ante, pl. Brood, in the ſaid County, and was likely to became chargeable to the 


35, Vide Far. 74, Comb. ſaid Pariſh, and adjudging Sandberſt in Kent to be his laſt legal Settlement, order- 
Ve _ ed that Johnſon, and his Wife and Family, ſhould be removed to Sandberf ; 
| which was quaſhed; becauſe non conſtat what is meant by his Family, and ſome 

of them may have a legal Settlement at Brood, though J. had not. 


 Chirſt's Hoſpital's Caſe. Trin. 11 W. 3. B. R. 


ES 1 5 
Poor Cbudtse 1 in Poor Child was left in Chriſt Church Hoſpital; upon Complaint of the War-. 
8 ry pig NR A dens of the Hoſpital, two Juſtices made an Order on the Overſeers of the 

er and dem. 53. 8. C Poor of the Pariſh, to receive and maintain the Child; but this Order was quaſhed, 
becauſe it was not ſaid, That the Parents were unknown, or likely to become 
chargeable to the Pariſn: For though a Child of three Months old be belplels 
yet the Parents are hound to provide for it. As to the principal Matter which 
was hinted, viz. That the Hoſpital was bound to provide for poor Children there 
expoſed, the Court thought there was nothing in that. 0 


pn EN 
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Orders of the Juſtices of the Peace 


Inter The Inhabitants of St. Nicholas; Guilford tn Surrey, and Kil= 
| lington in Suſſex. Trin. 11 Will, 3. B. R. 


VO RT HE moved to quaſh an Order of two Juſtices to remove a Woman Baſtard cla dees born. 
and her Baſtard-Child from A. to B. whereas it appeared in the Order, that Vide ante 427, 482. 
the Child was born at C. Holt C. J. The Baſtard muſt be kept where tis _ 5 * 532. Holt 
1 | | | 


Inter The Inhabitants. of the Precin& of Bridewell and The Pariſh P. 486 
of Clerkenwell. Hill. 11 Will. 3. B. R. | 


Special Order of Seſſions was; That H. was bound Apprentice, and ſerved Carth. 2 Ay C. Holt 
| ſeven Years to a Hemp-dreſſer, within the Precincts of Bridewell, and 575, 509. Juſtices have 
afterwards he lived nine Years in Clerkenwell Pariſh, but gained no Settlement no Juriſdiction to remove 
theie : The Juſtices ſent him to Bridewell as his laſt legal Settlement, by an Order e Fer 81 5 or from 
which ſet forth Bridewell to be an extraparochial Place. Et per Holt C. J. If a But fate 1 15 laces, 

7 . "TH TY | . ores e Caſe of 
Place is extraparochial, and has not the Face of a Pariſh, the Juſtices have no 


; . 5” | O the Inhabitants of Stoke. 
Authority to ſend any Man thither; and ſo it was reſolved in the Caſe of Si 


| r lane and Dolting, IIill. 
John Oſborn : Poſſibly a Place extraparochial may be taxed in Aid of a 11, Ann. B. 


R. it was ad- 
| : | 3 33 2 . Judged by Parker C. . 
Pariſh, but a Pariſh ſhall not in Aid of that, This is Caſus omiſſus. This \,, 1. 1 * 5 3 
Order was quaſhed; by Virtue of 13& 14 Car. 
ts | | + 5 . 2. Cap. 12. ſet, 21. the 
juſtices may exefciſe the Powers given by 43 El and that AQ, in all extraparochial Places, containing more Houſes 
than one, ſo as to come under the Denomination of a Vill or Townſhip. Poſt pl. 48. Vide poſt 487, 501. 2 Lev. 142. 
143. 4 Mod. 157, 158, 1 Mod. 25 1. 2 Mod; 237 5 NT | Fa | 


Inter The Inhabitants of St. Michael Bedenham and Kingſton-Bowſey. 
Hill. 11 Will. 3. B. R. | | | 
Was ſent by Order of two Juſtices from St. Michael Bedenbam to Ningſton- Order of SANS on Ap- 
H. Bowſey, and that Order was reverſed upon an Appeal to the Seſſions : peal binds not a third 
Then the Man went to Bedenbam, and Bedenbam ſent him to D. and a Motion 3 gp Party, Poſt 
was made to quaſh this Order, becauſe the Order of Reverſal upon the Appeal 3 5 1 hg 5 "mw 
as to Kingſton-Bowſey, was concluſive againſt all the World. But the Court Carth. 516, 8. C. 4 
held, That the Determination upon the Appeal between other Parties, ought not and Rem. 2; 5. 
to bind as to a third Pariſh which was no Party. De OL Fo Paper Zoe, 2 


Anonymous. Hill. 11 Will. 3. B. R. 


N Order of Seſſions drawn up Specially, in order to have the Opinion of Special on * not 
the Court, was concluded; And if the Court ſhould be of Opinion, then, to conelude to the Opinion 
Ec. which was held naught ; for the Juſtices ought to determine one Way or of the Court. 

other, and not make a ſpecial Concluſion, referring to the Court; but it was re- | 
ferred to the Judge of Aſſiſe. N 5 


Inter Inhabitan Paroch' Eaton-Bridge and Inhabitan' Paroch' Weſtram * Þ 48; 
Fe” AB: is. 17 %þ errno en 

N Order was made at the Quarter-Seſſions for the Relief of poor Priſoners Poor Priſoners. : 

in Gaols, and providing Materials to ſet them at Work upon the Statutes 

14 Eliz, c. 5. and 19 Car. 2. r. 4. whereby a Sum was aſſeſſed on the ſeveral 

Pariſhes, not exceeding what. is allowed by both Acts; but the order was quaſh- 

ed, becauſe they ought to have made diſtinct Orders upon the different Statutes, 

* Money to be levied by Virtue of each Statute: being applicable to different 


C 


Inter 


. -- = <. + 2 . * * — 
— ——— ee is 1 n 3 Ih. 4. g 2 a — 2 


e Juſtices 


Orders of th of the Peace. 


| (48) 

Extraparochial W a 
Vide ante, pl. 44. 
Holt 575. 8. C. 


* 
— 


Inter The Inhabitants of tlie Foreſt of Dean and The Pariſh of Lina 
Tor ton. Trin, 12 Will. 3. B. 2 | 


FT. Lived ten Years in the Foreſt of Dean, and then died, and left ſeveral 

Children: Two Juſtices made an Order to remove them to Linton in 
Herefordſhire. Et per Holt. C. J. If a Place be a reputed Pariſh, and have 
Churchwardens and Overſeers of the Poor, it is within 43 Eliz. tho' in Truth 
it be no Pariſh; but if it be merely extraparochial, as the Juſtices cannot ſend to 
ſuch a Place, ſo they cannot ſend from it: As it is exempt from receiving, ſo 
it ſnall not have the Benefit of removing, for they have not proper Perſons to 
complain. Perſons in extraparochial Places muſt ſubſiſt on private Charity, as 
all Perſons did at Common Law before 43 Eliz. which enacts, That every Pariſh 
ſhall keep their own Poor; in Conſequence of which the Juriſdiction of Re- 
movals was firſt ſet up before the Statute 14 Car. 2. For unleſs the Poor were 
removed to their own Pariſhes, every Pariſn could not maintain their own Poor. 


But the Statute of 43 Eliz. does not extend to extraparochial Places. Gould ]. 
| ſtarted a Queſtion, If the Juſtices of the County, where the Pariſh wherein he 


| P. 483 
| 7 © 

= Pariſh, upon whom an ori- 

1 ginal Order is made, can- 

1 not remove till that be re- 

| verſed; Vide ante, pl. 33. 
Poſt pl. 52; Holtzo0g.S.C: 


(30 


Examination muſt be by 
both juſtices. See 6 Mod. 
180. Fareſl. 54. Ante, 

BO pl. 22. 


was laſt legally ſettled lies, might not make an Order upon the Pariſh to make à 
Rate for the Relief of this poor Man in the extraprochial Place, becauſe not 
having gained a Settlement there, he remains an Inhabitant of that Pariſh ill, 
elſe the Man may be flarved for Want of Relief? Holt C. J. Quaſh this Or- 
der, and then go and get an Order: Foraſmuch as H. was ſettled in the Pariſh of 
Linton, and is not able to provide for himſelf ; Theſe are, &c. 


Inter The Inhabitants of Chalbury and Chipping-Farringdon. Trin. 
: 12 Will 3. B. R. . 


FH Was removed by Order of two Juſtices, from the Pariſh of A. in War- 

* wickſhire, to Chalbury in Oxfordſhire , from thence, by Order of two Juſ- 
tices, to Cbipping-Farringdon in Berkſoire. It was objected, That Chalbury 
ought to have appealed,” and got the Order upon them diſcharged, which Halt 
C. J. agreed; for ſending the poor Man to another Place, is falſifying the firſt 
Order, which cannot be done but by Appeal ; for the Order of two Juſtices is 


a Determination of the Right againſt all Perſons, till it be reverſed : Cballury 


ſhould have appealed from the Varuickſbire Order, and got that: fer aſide, and 
ſent the Man back thither, and the Juſtices there ſhould have ſent him to Chip- 
ping-Farringdon ; therefore naught, ⸗ 1 | 


Inter The Inhabitants of Ware and Stanſtead-Mount-Fitchet. Trin. 
6 | 12 Will. 3. B. R. 


A N Order was made by two Juſtices, to remove H. with his Wife and Children, 
A from Ware in the County of Eſex, to Stanſtead in the ſame County. Ex- 
ception was taken to this by Mr. Eyre, iſt, Becauſe it was, with Wife and Chil- 
dren. 2dly, Becauſe it was ſaid, It appears upon Examination before us, or on? of 
us, (Fc. and the Examination ought to be before both, . becauſe both are to 
make the Judgment of Removal. Mr. Cowper would have diſtinguiſhed this as 
the firft Exception from the Caſe of Mich. 10 Vill. 3. ante Pl.. . . Of his Wife 
and Family, becauſe he might have Servants not removeable, but Children 
ought to follow their Parents. To the ſecond he ſaid, That by 14 Car. 2. 
c. 12. the Complaint is directed to be made to any Juſtice, and in Conſequence 
one Juſtice may examine; and it was only neceſſary that two ſhould join in re. 
moving: Sed Cur contra in both. To the firſt Holt C. J. taid, Suppoſe .J. had 


* his Son out to Service at ſixteen Years old at B. and accordingly he had 


erved there a Year, and after the Father comes to live at B. himſelf and the 
Son to live with him; ſuch an Order would remove the Son, tho' he be not :c- 
moveable. To the ſecond, Gould J. ſaid, the Statute directed, and the Practice 
was, to make Complaint to one Juſtice, and he grants his Warrant to bring the 

poor Man before two Juſtices, and then they two examine and remove. 
þ Dominus 


Court held they could not examine that by AM 


Vo L. . ; 


Orders of 


the Juſtices of the Peace 


* 


* 
. 
* 


% 


* Dominus Rex verſus The Inhabitarits of Long-Critchell: Mich. P. 489 
| 12 Will. 3. B. R. 

Man was removed from the Pariſh of AlBallews to the Patiſti of Long- Order pflkäsestien Cath 
Critchell. He goes from Long-Critchell to P. They got ſeveral Orders B. R. 419. S. C. Holt. 
from two Juſtices, by Way of Execution of the firſt Order, to remove him from 510. 

p. to L. But all of them were quaſhed, becauſe P. ought to have made an 
original Complaint, and upon that have got an Order; and not have grafted on 
the Order of Removal from A. to L. tho they might have uſed that as Evidence 
to induce the Juſtices to make ſuch original Order ; for P. is a third Pariſh; 
againſt which E. is not bound by the Order of Removal from A. to L. but 


may conteſt the Right of Settlement with ther; Mr. Upton took an Exception, gee 5 Mod. 321, 322. 


That the enforcing Orders did not appear to be made by two Juſtices, Quorum Ante 473, 480; 488. 
unus: And. Holl C. J. ſeemed to hk that a good Exception, becauſe ſuch Ante 436. pl. 18. & Poſt, 


Perſons as cannot make an Order, cannot execute it: But the Orders were P. 60. 
quaſhed upon the firſt Reaſon. 


Inter The Inhabitants of Thackham and Findon in Suſſex. Hill. 12 

8 | MAL". Bo © , | 1 5 

Poor Perſon was removed in 1694 from Worſt Starring to Findon; Findon Two jute Older not 

does not appeal. In 1700 the Man comes to Thackham; and Tharkham appealed from binds the 
lends him by Order of two Juſtices to Findon; Findon appeals, and the Order ch A. _— 8 
was diſcharged. All three being now brought up by Certiorari, it was moved ment is gained. Vide 
to quaſh the Order made upon Appeal, and urged that Findon was bound by ante, pl. 33 & 49. 
the firſt Order from Weſt-Starring to them, from which they never appealed, e 
with reſpect to all the World, and are concluded to ſay; That the Place of his 
laſt legal Settlement was not with them: But in reſpect of the Diſtance of 
Time, the Court could not tell but he might have gained a new Settlement at 


Tbackbam, and that might appear to the Juſtices, and they might have 
Ground to diſch 


arge the Order of the two Juftices. Then the Counſel offered = 
to produce an Affidavit, That there was no new Settlement proved; that the 


| fidavit, nor inquire thereby into the 
Reaſon of making the Order. Ex motione Mr. Shelly. | * 


| | * = C6 
* Ditton's Caſe. Paſch. 13 Will. 3. B. R. Vide Po 491 1 Salk, 
| | 67, 68. 
M OVED to quaſh an Order made for the Diſcharge of an Apprentice: The _ , . (53), 
Queſtion aroſe upon the Clauſe of the Statute, which directs, That upon Order for diſcharging an 


the Appearance of the Maſter the Apprentice may be diſcharged by four ref wag eee N 


3 not appearing. Vide 
after the next Juſtice hath endeavoured to compoſe the Matter in Difference. Fareſ. 55. 1 Mod. 2. 
In this Caſe it was objected, That Dition the Maſter was bound over to appear, 5 Mod. 139, 149. 
and did not; and the Juſtices have but a limited Juriſdiction; and *tis expreſsly | 

directed by the Act, that this Diſcharge is to be made on the Appearance of the 

Maſter; beſides, there 1s another Remedy to proceed on the Recognizance, 

which is forfeited by not appearing. 5 | 


Per Cur. The Act muſt have a W Conſtruction, 


the Maſter to take the Advantage of his own Obſtinacy; 

bard, that ſuppoſing the Maſter is profligate and runs away, the Apprentice 
ſhall never be diſcharged. Afterwards Exception was taken, becauſe it appeared 
upon the Face of the Order, That Ditton was a Collar-maker, & now conſat 

what the Trade is, nor that it is within the Statute; like Comfort's Caſe, where Ante 67. 
= was bound to a Mantua-maker, when there was no ſuch Trade within the 


tute, nor at the Time of the Statute : And in this Caſe it was ſaid, That the 
Juſtices might make the Maſter 


ſo as not to permit 
and it would be very 


1 Saund. 313, &c. Poſt 


! make Reſtitution of Part of the Money, and . 
hat it hath been ſo adjudged. N e i 


1 


' 748 


; | % Inter 
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Orders of the Juſtices of the Peace. 


Pr "ng kl I WE 4 * — — 


3 
nn. 


Inter The Inhabitants of Watford and Wendover. Paſch. 1 3 Will. . 


B. R. 
. TR: Wy 
ppeat from Urcero!  FFUWO Juſtices of St. Albans made an Order, That whereas they wer, 
be ay og pr pg ; credibly informed, that Wendover was the Place of 77.*s laſt ko So. 
County, not of the Cor- ment, but no where adjudged it to be ſo; from this Order there was an Ay. 
poration, | peal to the Quarter-Sefſions of St. ' Albans, where it was confirmed; and both 


were quaſhed ; the firſt, becauſe there was no Adjudication of what was the 
Place of his laſt legal Settlement; and the ſecond, becauſe the Appeal ought to 
have ben to the Seſſions of the County, not of the Corporation; and as it was 
*twas coram non judice. | | | 1280 


9 491 Inter The Inhabitants of Suddlecomb and Burwath. Trin. 1 3 Will, 
i 5 


| (5s) | | 
| 8 — 1 _ K XCEPTION was taken to an Order of two Juſtices, becaufe it was only 
gene may 13 — U ſaid to be complained by the Churchwardens, that the Perſon removed was 
| Whereas it appears to us, likely to become chargeable, but not adjudged fo by the Juſtices. Holt C. ]. 
en Complaint, - &c. that H. ſaid, That the Juſtices cannot remove a Man, unleſs he be likely to become 
is likely, &c. is ſufficient. chargeable, for otherwiſe they might remove a Man of an Eſtzte ; and he took a 
_ 47h, 478, . OE Diverſity, that where the Order is, Mhereas it appears to us, &c. on the Complaint 
. 65. 4 76. of &c. that J. S. is likely to become chargeable to the Pariſh, that will be well enough; 
Mod. 270. 3 Mod. 357. but where it is, as here, Whereas Complaint bas been made, &c. that is ill: Bur 
S- C. 6 Mod, 163, 164 it was agreed to be referred to the Judge of Aſſize. Poſtea, Paſch. 2 Arn. B. R. 
Holt 576. The Cale of the Inhabitants of Darnall in Cbeſbire, the fame Reſolution. Poſtea, 
Paſch. 2 Ann. B. R. the ſame Reſolution. It ought to appear, that the Perſon re- 
moved, is a Perſon removeable, and there ought to be a particular Averment, 


That he is likely to become chargeable. 


? Dominus Rex verſits Johnſon. Trin. 13 W. 2. i... 
(50) | 


Seſſions may make original NH E Juſtices of Peace at Newcaſtle in Northumberland, diſcharged an Ap- 
_—_ — prentice by an original Order made at the Seſſions, without any previous 
C. 1 Mod. 2,287. 1 Saund. Application to a Juſtice of the Peace, to endeavour to compromiſe the Matter as 
314, 315. 1 Vent. 1/4, the Statute directs ; and after ſeveral Debates it was adjudged, That if this had 
175. been a new Thing, the Court would have thought a previous Application to a 

Juſtice neceſſary; but there having been ſo many original Orders made at Seſſions, 

brought into this Court and confirmed here, twas too late to call this Matter in 


queſtion ; ſo the Order was confirmed. 
Minchamp's Caſe. Trin. 13 W. 3. B. R. 


Juſtices 3 proper E being a Merchant at Mile- End, two Juſtices bound a poor Girl Appren- 
Judges, whether fit to oblige tice to him; he appealed to the Seſſions, and the Order was diſcharged; 
K. 8 1 becauſe they thought it unfit to compel a Merchant to take an Apprentice; and 
3 56 68 3 no this Court on Conſideration of the Matter, confirmed the Order of Seſſions; 
Mod: 164. t Show. 76, 3 becauſe the late Act having made Perſons compellable to take Apprentices, and 
Mod, 270. Raym. 65. 1 given an Appeal to the Seſſions, it was in the Diſcretion of the Juſtices at Seſſions 
Lev. 84. 5 Mod. 139, 149. to determine, * Whether it was or was not fitting to put an Apprentice upon any 
1 Saund. 314, 316. one; and therefore the Court would not diſturb what the Seſſions had done, but 


FP 


„Inter The Pariſhes of Swanſcomb and Shensfield. Paſch. 1 Ann. 


FI: B. R. 
8 g | ; | | A 2 | ' - — 
Order 1 1 final only Poor Man was ſent by two Juſtices to Shen ſield, and upon an Appeal thr 
between the Parties : Order Order was confirmed; afterwards Shensfield ſends him by an Order to 


confirmed or not appealed Swanſcomb: All theſe Orders being brought up by Certiorari, the Order to ſend 


from, is final as to all the ; r fn 
World. Ante pl. 45. 1 him to ane, was quaſhed, becauſe by the Determination of the Julit: r a 


r n r 


Orders of the Juſtices of the Peace. 


Affirmance of the Order on the Appeal, Sben feld was eſtopped againſt all the 1 Vent. 310.5 Mod. 41 

World to ſay, That was not the Place of his laſt legal Settlement; for the © Mod. 209. 287. 
Juſtices cannot remove, but to the Place of the laſt legal Settlement; and ſhewing 
any later Place of Settlement will diſcharge the Order on the Appeal; and the 

Diverſity is between an Order diſcharged and an Order confirmed upon Appeal, 

or not appealed from. In the firſt Caſe, the Matter 1s at large as to all Places, 

put the Place to which the poor Man was ſent. which, upon the Appeal, was 

determined not to be the Place of his laſt legal Settlement. But in the later Caſes, 

che Place to which he was ſent, is bound, and the Order final and concluſive as to 

all the World. | 


— 


7. 


Inter The Inhabitants of Weſton-Rivers and St. Peter's in Marlbo- S. O 5 Mod 149: called 


| Rex ver. Inhab. of Woo- 
rough. Ky ton-Rivers, 
T PON an Order of two Juſtices, it was objected, 1ſt, That it was not ſaid ( 59 ) 


that tne Woman was poor, Sc. but lame and like to become poor, 2dly, 3 8 e 
That it was not ſaid ſhe did not offer Security. 3dly, That it was ſaid to be upon did not rent a Tenement ef 
Complaint only, and not of the Churchwardens, Sc. 4thly, It was not ſaid ſhe 10l. per Annum. Vide ante 
rented not a Tenement of 10 J. per Annum; The two laſt were the Objections 2 Poſt $24, $36. Fa- 
chiefly inſiſted upon; and the Court was clear as to the firſt of theſe two, viz. 8. Ck __ 1 e 
That it muſt be upon Complaint of the Churchwardens, &c. and ſo appear; 3 8Salk. 2; Fg "4 ow. 
but upon reading the Return, another Queſtion aroſe; for the Return ſet forth at 18, 165. Caſes B. R. 89. 
large, That upon Complaint of the Churchwardens and Overſeers of the Poor Deſeck of an Order not 
concerning 4. to the Juſtices; they the ſaid Juſtices, one of the Quorum, made er ee eee al- 
the following Order, in hec verba. Foraſmuch as Complaint hath been made to us; — Bred ay 
Kc. ſo that it was urged, That the Defect of the Order was ſupplied by the 
Return of the Certicrari : As to the laſt of the four Exceptions, Holt C. J. ſaid, 
That before 13 Car. 2. two Juſtices * removed by Conſequence of Law, upon , , 
43 Eliz. becauſe that Statute makes a Proviſion, That every Patiſh ſhall maintain 493 
its own Poor; therefore the Juſtices conſidered who were properly the Poor of a 
Pa iſh, and they were held to be ſuch as were there ſettled a convenient Time, 
which was thought a Month, ſo that a Month's Abode made an Inhabitant. 
Still there remained ſeveral Doubts, which occaſioned 13 & 14 Car. 2. c. 12. 
upon which Statute the preſent Queſtion ariſes, viz. Whether the Power to re- 
move be not founded on 13 & 14 Car. 2. but on the Law, as it was before? And 
ſince ſuch an Order would ſerve to remove before, why will it not ſerve now, 
- ſince the Statute ? Or whether 13 & 14 Car. 2. obliges the Juſtices to alter the 
| Form of their Order: And this depends upon this Part of the Statute, viz. 
Whether it be by Way of giving Juriſdiction or Reſtriction : At another Day 
Holt C. J. pronounced Judgment ; As to the Exception to the not averring that 
ſhe did not rent a Tenement of 10/7. per Annum, he ſaid, the Secondary had 
ſearched the Precedents, and they are without this Clauſe, according to the Form 
of the Orders before 14 Car. 2. And this Order therefore is well enough; and if 
the Party rents a Tenement of 10 J. per Annum, he may appeal to the Seſſions : 
As to the other Exception, it is fatal, for no one can diſturb a Man coming into 
a Pariſh, but they that have Authority to do it: A Complaint, ex Officio, from 
one not concerned, is nothing, it may be the Pariſh are willing to keep him; and On Certiorari Juflices-can 
as to the Return, that cannot cure the Order, for they had exerciſed their Autho- only return the Order in hc 
rity before; and by the Certiorari they have no Power but to return the Order in erba. Vide 1 Salk. 147. 


bec verba; and therefore what they think fit to return farther, the Court can take 
no Notice of. | 


Inter The Inhabitants of St. George's and St. Olave's Southwark. : 
| a 0 | 660) 

WO Orders were returned, the firſt for ſettling a poor Man, one Thomas Jvſtice cannot ebmmand the 

Cill, and the ſecond a Confirmation of the firſt, upon an Appeal to the _— pes OS 
Quarter-Seſſions : The firſt Order recited, That whereas Complaint hath been made him. Vide ante 435. Pl. 
tous, &c. That T. G. had of late intruded into the Pariſh of St. George's, We ad- 18, & 489 pl. 51: 
Judge bim to be laſt legally ſettled at St. Olave's : Theſe are therefore to require youto © 
convey the ſaid Tho. Gill, to the Pariſh of St. Olave*s; and the Direction upon the 

| Order 


: » — ” 


Outlawry. 


Order was, To the Cburchwardens and Overſeers of the Poor of the Porifp of St 
Olave's, Quaſhed. For they ought, and can only Order the Pariſh-Officers where 
the Intruſion is made, to make the Removal. 772 5 


* P. 494 * Inter The Pariſhes of St. Andrew's Holborn and St Clement's Danes, 
| Mich. 3 Ann. B. R. 
Seſſions being but one Day 


8 3 HE Court of Quarter- Seſſions of Middleſex made an Order, and afterwards 
Sus ant _ . the ſame Seſſions vacated it by þ ſubſequent Order, and a Certioror; hei 
Dedae | but mult certify the brought, both Orders were returned thereon, Et per Ho!t C. J. You ſhould not 
latter only. Vide 6 Mod. have returned the vacated Order, but only the latter. This is as if we diſliki 
287. Poſt 605, 606. 5 our Judgment, ſhould the ſame Term make an Entry of two different Jud 
Mod. 3-6. $ C Poſt. 606. S g ; gments, 
Seit, and Rem. 168. Holt and return both upon a Writ of Error, which ought not to be: The Scimons is 
$11, all one Day, and the Juſtices may alter their Judgment at any Time, while it 
continues: Thus, at the O/d Baily, you fee Judgment de Pain fort & dure giwen; 
and yet, if the Party will plead, we vill ſet aſide that Judgment, and admit him 
to plead. . | 


( 61) 


wo 


- Outlawry. 
1 Show 80, 309. 2 Show. . 


bo, 68. Rex & Regina ver/us Tippin 1 W. & M. B. R. 
1 3 | | | | 

H. eas for Miſde- N E was outlawed upon an Information for ſeducing a young Gentleman 

meanor, cannot be 8 to marry a young Woman of a lewd Character, and fined 5co00/. And it 

. —_ erotica TY yin 4 was moved in behalf of the Defendant. that he could not be fined upon the 

RG 79.8 Chan. Caf. 44. Outlawry, becauſe in Miſdemeanor the Outlawry does not enure as a Conviction 

1 | for the Offence, as it does in Caſes of Treaſon and Felony ; but as a Conviction 

of the Contempt for not anſwering, which Contempt is puniſhed by the Forfeiture 

of his Goods and Chc:ttels ; and if he might be fined now, he muſt be fined 

again upon the principal Judgment. And the firſt was held to be irre ular, for 

the Outlawry in theſe Caſes is not a Convict on, as appears by Fleta 42. Puamvis 


e contumacia & fuga utlagetur, non propter bec cenxittus eſt de fatto pru 
cipali. | 


3 495 7 * Attorney General verſus Baden. Mich. 5 W. & M. 


Vid. Ray. 17. 1 Lev. 33, Owes Money to B. on a Judgment, and to C. on a Bond; A. is outla 
34. 2 Lev. 49. A * at the Suit of the Obligee, and his Lands ſeized on the Outlawry ; and 
Queſtion was, Whether the Conuſee of the Judgment could extend theſe Lands? 

And it was held the Outlawry ſhould be preferred, and that the King's Hands 


ſhould not be amoved, unleſs the Conuſee could ſhew Covin and Practice between 
the Obligor and Obligee. | | | 


Adlame verſus Colebatch. Paſch. 8 Will. 3. C. B. 


1 | : 
Where the PlSonf ſhall re- FTA W AS moved in C. B. that the Plaintiff might reverſe an Outlawry at his 
verſe it at his own Charge. own Charge, upon Affidavit, That the Defendant was actually in the Fit 
2 Vent. 46. in Execution for the Plaintiff in another Suit, and he knew it; and it was granted, 
becauſe the Plaintiff ſnould have brought him to the Bar by Habeas Corpus, and 

there have charged him with a new Declaration. 
1 Lee verſus Millard, Mich. 8 Will. 3. C. B. 
_ . e Like Motion was made upon Affidavit, That the Defendant lived publickly, 
Stat. 4 K 5 W. & M. c. 18. and was denied. £7 per Powe! J. Such Motions are frequently granted in 


Vide Poſt pl 6. See 2 Lev. B. R. becauſe tis a great Charge to reverſe an Outlawry there; for the Defendant 
464. Cro, El. 170, 373. muſt appear in Perſon, but here he needs not, and the Charge is but 165. $4. 1 
1 | 1 4 


*. » 8 - www ——O— 


—— _—_——_ — — — Arr. tuactwd —22„%é%E“mi —« E K« „ 


—Oyer and ſhewing of Deeds, Writs, &. 


ſo much as a Bailiff's Fees for an Arreſt, We have always denied this Motion of 
late, 2 Ven. 46. Es | | 


Arxthur's Caſeè. Hill. 8 Will. 35 B. R. 


UR was outlawed for Felony upon five Indictments, and afterwards Error to reve | 
A pf and was brought to the Bar, and aſked what he had to ſay, why for Felony ; 144 
judgment ſhould not be given ? He produced five Writs of Error. Et per Lands there muſt go a 
150 C. J. If there be no Lands, the Attorney General may confeſs Error, and —_ * rel. * if At- 
wad he ſhall plead preſently, and be tried upon the Indictments. If there on Ds - qi 
= Lands, there muſt be a Scire facias againſt the Lords, mediate and imme- none, no Scire facias is ne- 
diate, to ſhew Cauſe why he ſhould not have Reſtitution, But if it be ſuggeſted ceflary. S. C. Holt 518; 


on the Roll that he has no Lands, and the Attorney General confeſſes it, there 
needs no Scire factas. 


* Anonymous. Mich. 10 Will. 3. B. R. e . 
1 1 ) | * AO FS: ar ee Defendant need not a R 
Was outlawed in two Actions, one was 10 l. the other for 40 5. and upon adant n. p 
H. reverſing the Outlawry, the Court took Special Bail for the firſt, and an 9 -n *. 
Appearance for the other, upon 4 & 5 W. & M. c. 18. Note; The Recogni- ſon or Felony. Vide 
mr was taken purſuant to 31 Eliz. c. 3. Note; Now per 4 & 5 W. & M. one ante Pl. 4. 1 Wilſon 3. 
ld, except for Treaſon or Felony, need not appear in Perſon to reverſe an ? Stra. 1178. 
Outlawry, but by Attorney. | 


Symmons verſus Bingoe and Cook. Paſch. 4 Ann. B. R. 


5 (#3 
HE Defendant Bingoe being a Feme, and waived upon Proceſs of Out- - Rabat eee Er- 
a lawry, *twas now moved on her Behalf, that upon filing common Bail, ſhe brought in the Nam of 
might have Liberty to reverſe the Outlawry. Per Cur, The Writ of Error tO both, but one may be 
reverſe the Outlawry, muſt be brought in the Name of both the Parties that —_— and ſevered, 
are outlawed; and if one only appears, the other may be ſummoned and ſevered, Cr. El. 270, 278. 0 
and then the Outlawry may be reverſed for the Benefit of him who appears 
only. Before it can be reverſed for want of Proclamations, the Party outlawed 
muſt give Bail to appear, and to anſwer in another Action. 


If the Party outlawed comes in gratis upon the Return of the Exigent, Alias H. coines in gratis, he 
or Pluries, he may be admitted by Motion, to reverſe the Outlawry, for an ee, ap 3 = 3 
other Cauſe, but want of Proclamations, without putting in Bail. If he comes pus. Cro. El. 3 
in by Cepi Corpus, then he ſhall not be admitted to reverſe the Outlawry, with- | | 


* 


t appearing in Perſon, as in ſuch Caſe he was obliged to do at Common Law; 

8 . in Bail with the Sheriff for his Appearance upon the Return of the 

nds Cepi Corpus, aad for doing what the Court ſhall order. Appearing by Attorney 
een i an Indulgence by 4 & 5 V. & M. and the Bail is to be ſpecial or common in 

. this, as in other Caſes. | 5 1 

Of Pleading Outlawries in Bar or Abatement, Vide Cro. Car. 566. 3 Lev. 29: 

1 Show. 8. And how 10 plead an Outlawry before or after Judgment, ſee 1 Lutw. 

110, 111. And bow 10 plead it in the ſame Court, and how in anotber, 1 Lutw. 40. 

t his 2 Lev. 50. | 


— 


Sn ee cy 7 wm 
* Over and Shewing of Deeds, Writs, & o. 1 - — 142. 


LS a 4 1 Saund. Hob. 217. 
Salisbury verſus Williams. Mich. 4 W. & M. B. R. Fareſl 9, & 38. 6 Mod. 


N Debt on a Bond in the Grand Seſſions of Malts, the Plaintiff omitted in yy, of 1 Us 
his Declaration to make a Profert, &c. Judgment was for the Plaintiff ; and Form. Vide Stat. 4. 
now in Error this Omiſſion was inſiſted on, and the Court held it only Mat- 5 Anne c. 16. 
ter of Form, of which no Advantage could be taken after Verdict, or on a ge- 
neral Demurrer, and therefore affirmed the Judgment. Sid. 249. Cro. Car. 

190. Cro. El. 153. 217. 16 C17 Car. 2. cap. 8. . 


Vor. II. 4H Morris's 


—_— — * ts. ts. Fs 7 


Oyer and ſhewing of Deeds, Writs, c. 


—̃ mn 


Morris's Caſe. Trin, 7 Will. 3.8; R. 


"TE HD N Replevin, the Defendant avowed for « Ren Cine, and made Title by 
Upon Profert made unne- , Will, and pleaded it wita a Profert, and the Plaintiff inſiſted to hay 


| 1 - e Oye 
Ne, Bo - 1 alledging it was the Avowant's Folly to make a Profert of it, and he oupht : 
28. 3 Lev. 50. take Advantage of it. Et per Cur”, He was not bound to plead it ſo; it js but 


Surpluſage, and we will not compel him to give Oyer of it. 


153 Roberts verſus Arthur. Mich. 13 Will. 4, B. R. 
a | 


Deed remains in Court PON the Profers of a Deed it remains in Court all that Term, but 5, 
all the Term it 1s Pro- { | ] leſs it be controverted ; but Letters teſtament * . 
duced; otherwiſe of Let- Onger, unmeis 1 a "_ 5 : ntary, or of Admi. 
ters teſtamentary or of Niſtration, do not remain in Court; for the Party may have Occaſion to produce 
Adminiftration. S. C. them elſewhere. Vide 36 H. 6, 30. Per Cur'. | | 

Caſes B R. 598. Holt Where the Letters Patent pleaded, are recorded in the ſame Court where the 
4 eee ex a= Plea is pleaded, the Party need not ſhew them; but where in another Court, he 
Mod. Caſes 233. 5 Co. Mult plead them with a Profert in Cur', or the Exemplification of them under 
76. 2 Lev. 142. Farell. 9, the Great Seal. Per Holt. C. ]. | | 

38. Lutw. 1644. 


* Longavil verſus The Hundred of Ifleworth. Mich. 2 Ann. 1 
Holt 518. Ro 2 Ld. Raym. 969. S. C. 


l | 54” | "I 
ES of 49 1 N N Debt againſt the Hundred of [feworth ; the Defendant pleaded in Abate. 
Denial of Oyer where it ment, Caption del Robbers, Ic. the Plaintiff replied Nul Caption, Sc. upon 
ought to be granted, is which it was demurred, and a Reſpondeas ouſter awarded, and now all being the 
Error, arc te 4 5 ſame Term, the Defendant craved Oyer of the Writ, and that being ſet forth, 
yy fre 5 pleaded the General Iſſue. Et per Holt C. J. To deny Oyer where it ought to 
; be granted is Error, but not e contra: Therefore we ought either to grant, or to 
enter the Denial upon Record, that they may aſſign it for Error. If the Plaintiff 
will conteſt it, he may flrike out the reſt of the Pleading, and demur, in Order to 
obſtruct the Oyer : And at another Day it was ruled, that the Defendant could 
not have Oyer, becauſe he had already pleaded in Abatement, and having of Oyer 
is never to enable the Party to plead in Bar, but to plead to the Writ, which is 
done already, and therefore paſt. | | 5 


8.0 6 Mod. 27, 28, 


S. C. 6 Mad. 244. Holt 


„„ Armit rerſus Bream, Mich. 3 Ann. B. R. 

Where 1 to H E R E a Man has obliged himſelf to make a Deed, and is ſued for 
make a Daed he muſt ſet not doing it; it is not enough to ſay, that he made the Deed, viz. 
it forth, Leaſe, Bond, Sc. but he muſt ſet it forth, That the Court may judge of it's 


Sufficiency ; for it ought to be a good Deed ; but if it be to deliver, or ſhew, 
or produce a Deed, that is, a Deed already made, there it is enough to ſay, that 
he delivered, or ſhewed, or produced it. Per Holt. C. ]. 


8. C. 6 Mod. 237. Cook verſus Remmington. Mich. 3 Ann. B. R. 
T8] : 

D-fendant famanes ONE N Debt upon a Bond, the Defendant demanded Oyer of the Condition, 
pn ey e which was, to perform Covenants in an Indenture, and then demanded 
I Plaintiff gives Oyer of the Indenture ; and the Plaintiff gave it him, omitting an Indorſe- 
Oyer, but imperfect, it is ment, which was made before the Execution of the Deed ; upon this Oyer 
at the Defendant's Peril. the Defendant pleaded Performance; the Plaintiff replied and ſet forth the In- 
as on” 50. 1 Saund. dorſement, and prayed Judgment for the Variance. . E- der Cur, 1, The De- 
LEE F 4 2 97» 495. fendant ſhould have ſet forth the Indenture himſelf, being a Party to it, and 
1 Vent. 37. 1 Saund. 9, {hould have pleaded Performance to all the Covenants therein. 2dly, The 
122, Cro. Jac. 360. Plaintiff was not obliged to give Oyer of the Indenture, and tho' he did, yet be- 
1 Keb. 104. Keilway 71. ing what he need not do, the ſetting it forth is not at his Peril, as where he is 
* Þ * obliged to ſet it forth ; nor is he concluded to ſay, That there is more contain- 
« 499 ed in the Indenture, but at Liberty, as well as if the Defendant himſelf * 5 it 
| 2 F wry, 


1 


M* Acherlty moved the Court to ſtay the Return of a Writ of Error out Error to the 
ol, of Chancery, to reverſe an Outlawry in the County Palatine of Cbeſter, 
cord 


Palatine Counties of Cheſter, &c, - 


forth ; and the Court held, That as the Defendant was bound to ſet it forth, fo 
he was bound to ſupply this Onuſſion, and make his Plea complete; and for this; 
Judgment was given for the Plaintiff, Ei | : 


—— | ; 2 * " : : 
N n MW ann 1 Vide Lutw. 1009. Cro. 
Pardon G2neral and Spectal, en 
J. ins Hutt. 21. 1 Show. 284. 
Dominus Rex verſus Parſons, Hill. 3 W. & M. B. R. 2 Show. 334. 2 Hawk. 


| | | P. C. cap. 37. 
mARSONS was indicted, convicted, and attainted for the Murder of pardon 5 . . 
4 Mr. Wade, and pleaded their Majeſties Pardon; and Vote, it was for be allow'd without Writ. 
Murder by expreſs Words, without any Non obſtante, the Non obſtante be- of Allowance certifying 
ing taken away by the Statute of V. & M. And Holt C. J. aſked for the Writ e for 7 | 
of Allowance, which ſhould certify he had found Surety of the Peace within & pag 5 bs 3 * 1 22 
eight Months after the Pardon; whereupon the Writ of Allowance. was re A | 


| Writ Iowa ad : 136, 332. Raym. 13, 
And Holt C. J. ſaid, That the Court ought not to allow the Pardon till thus 


| 370, 477. Fareſ. 15 3. 
certified, and that this was a Condition precedent, by the Statute of Ed. 3. 1 Show. 283. S. C. 


and Vinnington moved, that the Pardon ought not to be allowed; arguing, That 1988 519. 


the Crime could not be pardoned : But Holt C. J. ſaid, There was as good 

Reaſon why the King ſhould pardon an Indictment of Murder, which is his 

Suit, as why a Subject ſhould diſcharge an Appeal, which is the Suit of the 

Subject; and that the King was, by his Coronation-Oath, to ſhew Mercy as 

well as to do Juſtice, He ſaid, the Statute of 2 Ed. 3. c. 3. meant only, that the King may pardon Murder 


King ſhould be fully informed, before he pardoned any F elony; and that the by ©xpreſs Words. | 
Reaſon of that, and other reſtrictive Statutes, was for that after the Statute of - _ | 


| Glouceſter, c. 9. upon a Murder done, it was uſual to apply to the Lord Chan- March 213, 217. Raym. 


cellor, and gain a Pardon by undue Means and falſe Suggeſtions, with general R 
Words in it; and this was the - Occaſion of thoſe reſtrictive Statutes, that Ap- 

plication ſhould be made to the King in Perſon, to the Intent the King himſelf 

might be * apprized of the Matter. By 13 R. 2. c. 2. great Difficulties are Put * Pp. 200 

upon thoſe that ſhall be Suitors for a Pardon of Murder, they are to incur a » JO 

Penalty, Sc. but this was found grievous to the Subject, and therefore was re- 

pealed by 16 K. 2. c. 26. which ſhews the Neceſſity there is, that the King 

ſhould have a Power to pardon ; upon which the Pardon was allowed. | 


Foxworthy's Caſe. Hill. 1 Ann. B. R. 2 Ld. Raym, 848. S. C. 


FOrtoriby pleaded his Pardon, and there was a Miſtake in the Proceedings: 


; S882 — 1 | 
At another Day he came, and having got the Fault amended, it was allow- Lee ſhall not 
ed. His Creditors now moved that they miglit have Leave to charge him with r r e: 


wi ith Civil Actions, Que, 
Actions, as in Cuſtodia, but were not permitted to do it: For per Holt C. J. 3 505. | _ 
That might defeat the Queen's Pardon, by rendering him incapable of perform- Far. 153. 8. C. Holt 521, 
ing the Condition, which is, to go beyond the Seas, &c. and this is not unreaſon- 


able; for without the Pardon the Attainder had continued, and he muſt have 
been hanged z and there is no Reaſon why the Pardon ſhould put the Creditors 


in a better Condition than otherwiſe they would have been, to the Prejudice of | 


the Party; for the Pardon was given for his Benefit, and not for the Benefit of 
his Creditors, | 4 loony 4 | | 


3 


— — 4 — 


Palatine Counties of Cheſter, Durham, Kc. 8 
Willbrabam verſus Poley. Trin. 12 W. 3. B. M. „6 


County Pa- | 
3 4 | latine of Cheſter, 61 
ng to the Opinion of my Lord Cote, 4 Inſt. 214. quod. vide: Sed non allo- | | 


cCatur 5 | 


1 8 —_— — —Y 


n 


5  catur; for this old Uſage is gone by 32 H. 8. c. 43. and 33 H. g. CON 
P. 50 were no Outlawries in Cheſter before * 32 H. 8. 5 ; 3. 938 Wee 
troduced by that Statute; and there was no Chief Juſtice in Cbeſter till gon 

zaveth's Time, for till then there being but one, there could be no Chicf © 

the Account of this Cuſtom at large in Dyer 345, 320, 321. 3 


» 


Vide 1 Mod. 251. 2 Mod. 


237, Ante 486 c. DPariſh Town, Mill, &c. 


25. b. Co. Lit. 125. b. 
Rudd verſus Morton. Mich. 4 W. & M. B. R. 


» RR : | 
Evidence (7 reputed Pa- [ 7 PON a Trial at Bar in Replevin, wherein the Defendant 


. ” . . * a avowed | * 
=_ * 43 175 Mo W ſeer of the Poor, the Queſtion was, Whether $trat!on was a rep r 
Wo 75 of 2 called 31h of itſelf, or Part of the Pariſh of Biggl:/wade in Bedfordſhire ? Ei per C- 
| '5 


5 Pot To make Stratton a, reputed Pariſh, withi Z. i 
udd, verſ. Fofter, Poſt | oy" repu arlin, within 43 Eliz. it muſt a. 

7 Raym. 67. Chapel, and Chapelwardens and Sacraments, at I Time the ah ras _ 
ag” and becauſe the pretended Pariſh of Stratton had but one Chappelwarden re 
Office it was to collect the Rates taxed upon Stratton, and pay them to Bi . 
ſcade, they were held Part of the Pariſh of Biggleſwad, and not a reputed Pai 

within 43 Eli. and their having a diſtinct Overſeer, and maintaining their wh 
Poor, was not thought ſufficient to make them a diſtin& Pariſh. e 


115. b. * 78. See A Laws. 
Hob. 296. If a Place be named generally, that Place ſhall be taken to be and inte; 
* ill; adjudged Micb. 10 W. 3. B. R. Vinkeſton verſus Ebden. eee 


Vill, quid. Vide 1 Inſt. A Pariſh ſhall be intended a Vill, prima fits ; djudend 173 5 5 : Fe 


P. | 1 | 
1 Ld, ' a] 8 | * Dominus Rex ver ſus Bernard. Mich. 8 Will. z. B. R. 


3 1 
Regularly a Conſtable is INdictment, for that he being choſen Conſtable in a Corporation, 


ſen in-the Leet or i according to 
wo * 5 = N Cuſtom debito modo, refuſed to take upon him the Office; and upon De. 
poration by Cuſtom, See murrer it was ſaid, per Holt C. J. That at Common Law all Conſtables were 
1 Salk. 175, 380. 1 Mod. Choſen at the Leet: Where there is no Leet, at the Turn : Whether by the 


13. Aleyn 78. 1 Rol. Abr. Steward or the Homage, has been a great. Queſtion : But without Queſtion, a 


pl. i, 3. $46 Ph 5 ic 7 hulſc 
535-pl 3 Wied. Corporation, of common Right, cannot chule a Conſtable : By Cultom they 


127. Skin, 669. may, as having the Government of the Place repoſed in them: Ras hs oh 
S. 8 Cocks 116. Fate muſt preſcribe for it. {he 5 y 
152. Set. and Rem. 214. 
Caſes B. R. 115. 


1 
3 — — ad. 
1 A * * . a 


8ce 1 Chan, Caf. 205 | 6 4Þ.28 of Parliament. 


221. & poſt 509. | 90h | | 
Far. 13. S. C. t Prideaux verſus Morris. Trin. 2 Ann. B. R. 


206. 6 mn r 1.4; 2 

Lutw. $2. N. P. 31.7. HSI LE EODEIET JIHAD. PYY SUN | | 

Hole 523.8 8. T. 9. Of the *Houſe, as : ting, Meeting, &c, they are within the Houle, an 
* P. 503 . | 1 ' : ö . | 


j 


exceed theit legal Bounds ànd Autor, their Acts 


*— A a 
* 


. 2 + 236 edi net. } WI 


Parliament. 


* ——_—_ 9.0 2 
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udges cannot know thep, there being no Practice of them out of Parliament: Mod. Caſes 48. King's 

But if the Parliament ſhould make a Law concerning them, or they ſhould Comer may judge of Par- 
neceſſary to be determined on the Account of ſome other Matter cog- gen g, Matters inci- 

why a udges mult take Notice and determine chem, 28 in 2 Vent 26 Mad. 45: 49- 
nizable by the Ju ges, the J ges mut TAGe. Notise 255 | ine them, as f 2 Vent 25. Pollexf. 470. 
Bynion's C bf! inn 06 9! . FR e 5 | ? Ng. GL | 2 Keb. 336, 433, 435» 

And Holt C. J. ſeemed to be of Opinion, 1ſt, That for a double Return no 664. Lutw. 88, 89. 
Action lay againſt the Sheriff before the Statute of 7 & 8 M. 3. c. 7. not only 


7 nl Hob. 43. 1 ro. 142, 535. 
becauſe tis the only Method the Sheriff. has to indemnify himſelf; but when 2 194 C. J. Wala 


* * oor | has 127. where C. J. Willes 
the Right comes to be determined in Parliament, one Indenture returned is taken fays J 


trary Reſolutions 3 and ſo onde 


nor contradict their Judgment. Upon a Writ of Error of Judgment in C. B. 


+ %# 


Domina Regina verfus. Paty & al. Hill. 3 Ann. B. R. 2 Ld Raym. 5s Mod. 311, 312, 
| 11906 ic SH 11035. S. C. FE 1 G 


NE Defendants having been committed to Menge by che Houſe of gu Commitments by the 
3 Commons, were now brought into Court by ſeveral Writs of Habeas py, commons for 

* pp * Syn: 3 | ee. * Privilege, no Court can 
Corpus; and the Cauſe of their Commitment was returned to be a Warrant ſigned deliver on a Habeas Cor- 
Nobert Harley, Speaker, requiring the Keeper of Newpateto take into his Cuffody pus: Held by three Judges 
the ſeveral Perſons Deftndants, for having commenced and proſecuted an Action againſt Holt C. J. See 
at Law againſt the Conſtables of Ayleſbury, for refuſing their Votes in the Election 5 20. 3 
of Members of Parliament, in Contempt of the Juriſdiction and open Breach = hg 3 * 4 
of the known Privileges: of the Houſe of Commons, Mr. Lecbintre, Page, 2 Show. 84. Pollexf 
Mountague and Denion, who were of Counſel for the Priſoners, prayed that they 470. Fareſ 13. 6 Mod. 
might be diſcharged for ſeveral Reaſons. iſt, Becauſe the Warrant was not 49. un 526. S. C. 
under Seal, as it Ought wo be. 2dly, Becauſe the Commitment was to remain * 3555 . 
during Pleaſure... gdly, Becauſe they had done no unlawful Act; for the Pro- 
ſecution of a Suit is Tawful, and no Breach of the Privilege of that Houſe. 
But Powell, Powys and Gould, Jultices, held, iſt, That the Commitment was 
well enough in Form; becauſe it was according to the ufual Manner of Coin- * P. 304 
mitments by that Houſe. adly, That the Houſe of Commons were the proper 
Judges of their own Prvideges ; and this Court was now eftopped to ſay, That 


5 99 1 „n * : 1 «269 
| . this was not a Breach of the Privileges of the Houſe of Commons, or that the :- 


Houſe of Commons had no ſuch Privilege. Holt C. J. contra ſaid, That this Filing and continuing 
was no Breach ef Hrivilege of the Houſe of Commons; that the commencing "px oh no Breach a 
and Proſecution of an Action did not neceſſarily imply a going farther chan the ona El 
bare fling and continuing of an Original, which is no Breach of Privilege: Ile 
fad, the Suing was no Breach of Privilege, nor can their Judgment, maker it ſa 
nor conchude this Court from derermining contraty ; „len dee fe of Conn 
ON 


be juſtified, more than the Acts of private Men: That there w Ang 05 Authority of Commons 
but their Authority is from che Law, and as ir is circumſcribed, Jo it may be circumſcribed by Law, 
exceeded : To ſay, they are Judges of their own Privileges and their own Poſt 3512. 

Authority, and no Body elſe, is to make their Privileges to be as they would 

have them : If there be a wrongful Impriſonment by the Houſe of Commons, what 

Court ſhall deliver the Party? Shall we ſay, there is no Redreſs, and that we 

are not able to execute thoſe Laws, upon which the Libe 


of the Queen's 
People ſubſiſts? To conclude, All Courts are fo far Tad, 2 


op dude, ö ges of their own 
rwileges, and entruſted with a Power to vindicate themſelves, that they m 


puniſh for Contempts; but to make them, or any Court, final Judges of . 
2 every Body elſe, is to introduce a State of Confuſſion, by 
91. . | 41 . 5 
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Parſon, Vicar and Curate. 


Writ of. Krror is of Right 
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making every Man Judge in his own C auſe, and fubrering the Meature > 


in all Caſes, except Trea- 
ſon and Felony. See 
2 Show. 85. 98. 6 Mod: 


130. 


(43 
AQion lies, not for a falls 1 


Return, but upon the Sta- 


all Juriſdictions. 119993 

And now a new tion » was fared ina referred to the Judges, Whether the 
' Queen, ought to allow a Wiit of Error in this or any otner Cafe gx debit Tuſtivie, 
or ex mera gratia ? And ten of the Judges were of Opinion, That the C 
could not deny the Writ of Error; but it was grantable ex debito Fuſtitie, except 
only tv. Treaſon or Felony. Vide 2 Lev. J. burjlen's Caſe.” Price and Smith held, 


That the Subject could not of Riglit demand them in any criminal Caſe : Then 


tute 7 & 8 W. 3. 1 Wil- 
ſon 125. Jee 6 Mod. 45, 


49. 1 Salk. 19, 20. 


UA 


Mod. 311. Farefll. 13. 


Pollexf. 470. 
30. Lutw. 88. 
168. 2 Lev. 


3 Lev. 29, 
2 Sid. 
50, 86, 


114, 250. 3 Keb. 26, 


32. 1 Vent. 206. 2 


Veat, 33. 1 Daav. 


205. 


P. 505 


Vide 2 Lev. 61. 3 Leon Caf, 
46 &148. 4 Leon. Caf. 367. 
Cro. Car, 105. 
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et El, 


Curate is 1 at 


the Will of the 


Par ſon. 


Caſes B. R. 249, S. C. 
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N U ag: ; as Plalttiff declared that be was elected Mieimblr of 1 

for ſuch a Borough, purſuant to the —— Writ, Ce. and that the Defen- 
dant returned two other-Ferſons to be elected and that — the Plaintiff petitioned 
the Houſe, and was adjudged by them to be duly elected, and his Name order- 
ed: to be inſerted in the Return, and the Name of the other to be raſed. After 
Verdict on Not guilty,” the Defendant moved in Arreft' of Judgment, that here 
is no Cauſe of Action; for it appears now, the Plaintiff has had the Effect of his 
Election; he is returned ; he has his Place ; there 1s nothing wanting wherein he 
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can pretend himſelf injured, but tlie Coſts he has been at in che Proſecution; and 


as to them, it ought to be ſuppoſed, that the Houſe conſidered of them. This 
was endeavoured to be made good upon the Statute 7 & 8 V. 3. But Sir Tho, 
: Parker, for the Defendant, anſwered, That this Declaration cannot! be taken to 
be founded upon that Statute, becauſe the Fact was laid not ble to it, nor 
was it ſuch an Action as was intended by the Statute, which differs from a general 
e for firſt, an Action grounded upon a general Prohibition of a Statute, 
he 3 to be for the Party only, but the Queen and Party 1am quam; for a 
ws ue to the Queen for the Breach of the Statute, as well as Satisfaction to 
the Party injured. Et per Cur, Where a Statute introduces a new Law, by giving 
an Action where there was none before, or by giving a new Action an an old Caſe, 
the Plaintiff need not conclude: contra formam Statuti. But if a Statute gives the 
ſame Action, with a Difference of ſome Circumſtances, as double Damages, G. 
the Plaintiff muſt either conclude, contra fermam Statuti, oro make his Caſe fo 
8 within the Statute, that it may appear to he ſo; and becauſe dann 
not done i Mi in hls Caſe, 1 zur was n for the Defendant... b 10 gor 
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con;ra, becauſe he ſwore. he was in Debt more than 
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making every. Man Judge in his own C: auſe, and ſubverting the Meaſures of 
| all Juriſdictions. 
Writ of Error is of Riglt And now a new Queſtion » was ſtarted ind referted to the Judges, Whether the 
in all Caſes, exc*pt Ir. Queen ought: to allow a Wiit of Error in this or any otner Cafe gx. debito Tuſtitie, 
ſon and Felony, See ? And ten of the Judges were of Opinion, That th 
2 Show, 85, 98. 6 Mod. Of OY POO gratia n ag P at the Queen 
could not deny the Writ of Error; bat it was grantable ex debito Juſtitiæ, except 
only in Freaſon or F elony. Vide 2 Lev. Thurſion's Caſe. - Price and Smith held, 
That the Subject could not of Right demand them in any criminal Caſe : Then 
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Aion "A. SB a falfe N N Caſe; ths Plaintiff declared that he- was elected Member of kater 
Return, but upon the 6 oo for ſuch a Borough, purſuant to the Queen's Writ, Cc. and that the Pefen- 
. 4x wil 6 Mod. . dant returned two other Ferſons to be elected; and that he the Plaintiff petitioned 
40. if Salk. 19, 20. the Houſe, and was adjudged. by them to be duly elected, and his Name order- 
Mod. 311. Fareſl. 13. ed to be inſerted in he Return, and the Name of the other to be raſed. After 
Pollexf. 470. 3 Lev. 29, Verdict on Not guilty, the Defendant moved in Arreſt of Judgment, that here 
+4 SOPs ap * — is no Cauſe of Action; for it appears now, the Plaintiff has had the Effect of his 
4 1 . 5 8 ; Keb. = Election; he is returned; he has his Place; there is nothing wanting wherein he 
32. 1 Vent. 206. 2 Can, pretend himſelf injured, bur tlie Coſts he has been at in the Proſecution; and 


Vent. 25. 1 Danv: ' as to them, it ought to be ſuppoſed, chat the Houſe conſidered of them. This 
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205. | was endeavoured to be made good upon the Statute 7 & 8 V. 3. But Sir Tho, 


OS ': Parker, for the Defendant; anſwered, That this Declaration cannot be taken to 
bde founded upon that Statute, becauſe the Fact was laid not agreeable to it, nor 
was it ſuch an Action as was intended by the Statute, which differs from a general 
Action; for firſt, an Action grounded upon a general Prohibition of a Statute, 
ought t to be for the Party only, but the Queen and Party tam quam; for a 
ine is due to the Queen for the Breach of the Statute, as well as Satisfaction to 
the Party injured. Et per Cur, Where a Statute introduces anew Law, by giving 
an Action where there was none before, or by giving a new Action in an old Caſe, 
the Plaintiff need not conclude contra formam Statuti. But if a Statute gives the 
ſame Action, with aDifference of ſome Circumſtances, as double Damages, Ge. 
the Plaintiff muſt either conclude, contra formam Statuti, orc omake his Caſe fo 
particularly. within the-Statute, that it may appear to he ſo; and becauſe he had 
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Ut alam 


„Har «FRET | Poor Priſoners, vid. poſt 
Pauper. | 7 2 Lev. 142. 3 
: . x od, 22, 301. 


* 


Anonymous. Mich. 9 Will. 3. B. R. 


pauper ſhall not pay Coſts, unleſs he be nonſuit; but then he ſhall pay Coſts, Pauper ſhall pay Coſts of 
_ gr 5 hg r. Holt C. J. 2uere tamen; for afterwards in another * * See 1 Sid. 261. 


Term, I moved that a Pauper might be whipped for Non · payment of Coſts Mod. 88, Fareſl. 114. 
upon a Nonſuit, and the Motion was denied per Holt C. J. ſaying, He had no 
Officer for that Purpoſe,” and never knew it done. Note alſo, If a Pauper gives 


Notice of Trial, and does not proceed, he ſhall be diſpaupered. 


* Anonymous. Mich. 11 Will. 3. B. R. P. 507 
R. Northey moyed to diſpauper a Parſon, who was Plaintiff in an Action, Diſpau * a 
becauſe he had a Living of 40/7. per Annum. Turton and Gould Juſtices, : 
contra, becauſe he ſwore he was in Debt more than it was worth. Holt C. J. 
differed from them; for his being indebted, or his Eſtate being mortgaged, is 
no Reaſon ; tis enough, that he has a conſiderable Eſtate in Poſſeſſion. 
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_ Payment and Satisfaction, &. r gu. 
ROI , on. 519. . 
Maſon verſus Williams. In Canc | : 


ENDING a Bill in Equity againſt an Executor, or after a Decree uod Executor 4 * Debts 
computet, an Executor may pay any other Debt of a higher Nature, or as f à higher Nature after a 
high a Nature; but this muſt be intended where he has legal Aſſets; for if he _ mtg 89 
has only equitable Aſſets, the Court will not indemnify him, and ſuffer him to E]. 793. 3 57 Yo 
prejudice and diſappoint the firſt Suitor; and where there is a final Decree againſt 1 Rol. Abr. 925, 927. 
an Executor, and he pays a Bond, it is a Miſpayment; for a Decree is in the 1 Sid. 21. Vaugh: 89. . 
Nature of a Judgment. Per Cowper Lord Chancellor. 0 n 10 8. 2 Chan. Caſ. 


Carter verſus Sheppard. Fach. 10 Will. 3. f. . 


P ON a Point referred at Ni Prius, the Caſe was; H. having a Note of 5 ge Money of B. 
| 100 J. upon a Goldſmith, goes to receive it: While he is in the Shop, * Tr 
2 a | 8 | s Money, and he muſt 
one Daly brought Money in to pay to the Goldſmith, who thereupon orders H. to abide by the Loſs. See 
receive the Money of Da 85 accordingly H. receives 501. , Part of his Hundred, 6 Mod. 36. 
oc 


122 : * 2 Fart nis | 2 Salk. 442. 
pulls a Bag out of his Pocket, puts the Money into the Bag, lays it down by 5 Mod 298. S. C. Comb, 


him, and proceeds to tell the reſt ; in the mean Time * a Stranger comes in, FAN Caſes B. R. 189. 
catches the Bag of 501. from him, and runs away: H. brings Trover againſt the; 8 * 
Goldſmith for his Note, pretending the Property of the 50 J. remained in the Lie Me. 
Goldſmith, though put into the Plaintiffs Bag; for he had ſtill a Right to count loy Li. 2. c. 10. Comb. 
it over, and fo it was not abſolutely paid to the Plaintiff. Cur contra. H. had 475: §. C. Hob. 154. 
Ppropriated the Money, by putting it into his Bag, and might bring Trover for 7 * * 

NOS and Money, as well as it he had put both Bag and Money into his ** 508 

Ocket. | ; | | 3 I, „ | 
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 Marle verſus Make. Trin. 13 Will. 3. B. Rx. 
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| 3 CCC Payment before Breach or 

P AYMEN T to a Bond with Condition indorſed, is a good Plea before after. Vide Lutw. 472, 
. Breach, but not afterwards, no more than to an Action of Debt upon a 473-. 5 Co. 117. 3 Ss 


2 f C. yp the Benefit of the Condition is loſt when, the Breach is made, 179. .3© Holt 122. 
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FT Cranmer's Caſe. In Canc'. 
F Ys: a6 


Legacy to a Creditor, | M R S. Fiſher was indebted in 501. to Cranmer, and left him a Legacy of 


oro or leſs than the 


500 J. and made him Executor, and after the making of her Will bor. 


ebt, how to be taken. 


Vide Cuthbert cont. rowed 150 J. more of him | and died: The Maſter of the Rolls decreed, that th; 
Peacock. Ante 5 5.415. Legacy ſhould be a Satisfaction of both the Debts, that contracted after edi 
436. 2 Chan. Caf. 25. as well as that contracted before; but Harcourt, Lord Chancellor, reverſed the 


Decree, becauſe a Court of Equity ought not to hinder a Man from diſpoſing of 
his own as he pleaſes z and when he ſays he gives a Legacy, we cannot ccntradid 
him, and ſay he pays a Debt; and as to the Debt contracted afterwards, he ſaid 
there was no Pretence to make this to be a Payment of thar : If a Legacy be leſs 
than the Debt, it was never held to go in Satisfaction; ſo if the Thing given was 
of a different Nature, as Land, it ſhould not go in Satisfaction of Money ; 
ſo if the Legacy be upon Condition, for by the Breach he may be a Loſer. 
- whereas the Will intended it for his Benefit. Note; In all theſe Caſes the Inten- 
tion of the Party ought to be the Rule. 
Payment to the Sheriff on a F. Fu. is good, not fo to the Gacler. 2 Lev. 
203. [ TT e 12 | IB ook 1 ; : N 5 * 9 
Where Payment to the Plaintiff by the Bail is a Diſcharge. Vide ib. 212. 
Note; Payment was formerly no Plea to a Sci. Fu. on a Judgment in Debt, 
but now it is by the Stat. 4 & 5 Ann. cap. 4. 3 Lev. 19, 20. 


1 Chao, Caſ. 221. 
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P. 509 


3 Salk. 242. Carth. the Murder of Captain Tron which was removed into B. R. The De- 


4 $$. T. $6, £8, bearing Date Auguſt 18. 2 Car. 1. was created Earl of Banbury, to him and the 


Heirs Male of his Body: That William had Iſſue Nicholas, who ſucceeded him in 
the ſaid Title; and that the ſaid Honour deſcended to him the Defendant from the 
faid Nicholas, as Son and Heir: Et hoc paratns eft werificare, It was replied, 
That 14 Decemb. 4 W. & M. the fajd Defendant petitioned the Lofds then 
aſſembled in Parliament to be tried by his Peers, and the Lords difallowed his 
JJ. é %% 29 — on he 
The Defendant demurred, and the Attorney General joined in Demurrer. 
The firſt Point conſidered per Holt C. J. was, What an Earldom was, and 
 wherem it conſiſted? ds MOR TORT ao 4063 A 
Before the Time of Ed. 3. there were but two Titles of Nobility,” iz. Earl 
„ ht Barons. ©, | e TT 
Baron, e ae , e Fd by Tenure, afterwards by Writ, and laſt of all | 
| WCET EE OCT T 
Earl, his Creation and As to Earls, 1ſt, They were always created by Letters Patent. Vide Seld. 
Office. Note; In the 26. | 


Saxon Times the Earls of 2dly, An Earldom confiſted in Office for che Defence of the Kingdom. Vide 
bolder in theirFolkmorer, Regen." 9 Co. 49. it may be inrailed' as any other Office may, will 
and were removeable ſor m. 2. 105 2455 15 's 1 Pres 7 Ot Of! D125 4 190 a eo | 
my MIN 7780 © 24ly, Earldoms confiſt of Rent and Polſeffions, t. which were ancien 

LL. Edw. f. 35 0-H. great. Vide Mag. Char. The Relief of his Heir is 100 1. This being premil, 


were elected by the Free- Bra#. lib, 1. c. 8. Comites had their Name, not from Counties, but @ comibando 


17. and Saxon Chron. ſub ne went on to conſider the Objections: | © Aye Hae ; 
Anno 1055. iſt, That it is not alledged by the Defendant, that he is unus parium 17 
| Anglie, hut only unus parium Regni ; nor is Banbury alledged to be in England, 
and an 17: Peer may be made under the Great Seal of England. To 

| 2 f 
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„ Fo this he ahſwered, That the Great Seal of England is appropriated to King may create an Iriſh 
England, ind what is done under it has Relation to hind "dt to no other Peer under the Great Seal 


OS — 
- + ««-* @7 
— 


* 
4. 


place; and though the King may create an Iriſh Peer under his Great Seal of of England, by expreſs _ 


. . A . Lis „ Words. 4. 
England, yet that muſt be by expreſs Words, being by ſpecial Act of Prerogative. Dyer 1 "a Fr 0 
An Act of Parliament does not extend to Jreland, unleſs particularly named; * P. 5to 

ind tis a foreign Intendmen nt to ſuppoſe him an Triſb Peer; and therefore is to be 

rejected. ; | = 3 75 l | 5 | oy Wo | SM 


0 he Place from whence an Earl takes his Title; 18 hot material „ tis not Place whence Title is 


is not in England; and there is feally rio ſuch Place as Rivers, though we have ati 
- 2dly, Tis objefted; That the Defendaht otight to have concluded his 
Plea, with prout patet per Recordum, and have produced a Writ to certify the 
Diſcents. „„ OTIS 0 155 f l 


neceſſary there ſhould” be ſuch a Place in England, or indeed any where. Albemarle taken, nat material. 


As to the Writ to certify the Difcents, that is not of Neceffity, but uſed 
merely for Expedition; and if his Peerage had been created by Writ; then it 
would have been triable by the Record, and this a fatal Exception: But Letters 5 
Patent may be pleaded and ſhewn to the Court, and the adverſe Party cannot deny 3 
them: And as this Caſe is, here being Diſcents, if the Defendant had concluded 
as the King's Counſel fay he ſnould, it would have been an impracticable Con- 
cluſion, and conſequently! void. And in the Precedents cited of the other Side, 
there were no Letters Patent pleaded ; nor could there in this Cafe be any ſuch 
Iſſue as Earl, or not Earl; for the Letters Patent under the Great Seal could not be 
denied or queſtioned, but by pleading Non conceſſit. necks | . 
zdly, That the Defendant is concluded of his Peerage by the Order of the 
JJ rr e Con A A tro Sent 
| To this Eyre J. ſaid, The Defendant had a Title to his Honour by legal Con- Houſe of Lords cannot 
- veyance, and that it wks under the Protection of the Common Law, and could deprive of Peerage. Par- 
not be taken from him but by legal Means. That the Houſe of Lords could no liament Caf. 2, 3, &c. 
more deprive one of a Peerage, than they could confer a Peerage : That the De- 
fendant's Right ſtood upon the Letters Patent, and his Legitimacy; that the 
Letters Patent could not be cancelled without a Scire facias ; and that the Defen« 
dant could not now be proved a Baſtard, or illegitimate. | 5 
Holt C. J. gave theſe Reaſons: iſt, That this Order was not a Judgment of Judicial Power of Parlia- 
Parliament; the Parliament conſiſts of the King, the Lords Spiritual and Tem- ment is in the Peers, but 
poral, and the Commons: The judicial Power is in the Lords only; yet les ly t . 2 
and virtually it is the Judgment of the King, if not of the Commons; and Writs diction from tnc Chi- 
of Error in Parliament are coram nobis in præ ſenti Parliamento. Vide Fleta, c. 1 7. 85 
All Powerof Juriſdiction is derived from the King; if that be ah Author to be credited. 
The Houſe of Lords has a double Authority, as Parliament and the Courſe Houſe of Peers has a 
of the Houſe, between which we muſt diſtinguiſh by their Style. Journals are double Authority, 
no Records of Parliament, and therefore we cannot take Notice of them. Hob, P. 511 
110. King and Hunſdown verſus Arundal and Howard, Judgments ought to be 
given in their proper Style; and therefore if this Court, which is coram Rege, enter 
Judgement por 8 B. R. = void, Lo e 13 | 
The Houſe of Lords has no Juriſdiction over an ofiginal Cauſe mixed with But ge mnt foie, 
Matter of Fact; becauſe, -1 ſt; that Supreme Court is the Dernier deſbrt ; befides 23 ** iy 
that, for the moſt part, original Cauſes are mixed with Matter of Fact, and it is 
below the Digaity of ſo ſupreme a Judicature to try a Matter of Fact: Tis for 
this Reaſon, Error in Fact, in the Court of King's Bench, miſt of Neceſſity be 
redreſſed before the J udges of this Court. 2dly, If the Parliament ſhould takt 


Cognizance of original Cauſes, the Subject would loſe his Appeal, ſo much indul- 
Led by the Common Law in all Caſes. | Cauſes come not-thither, riff they have 


tried all other Judicatures: Fer this Reaſon, within theſe four Years, Judgment When Error lies not from 
was given againſt the Earl of Macclesfield in the Exchequer ;\ he brought Error i the Court of Exchequer to 
| the Houſe of Lords; and the Queſtion was, Whether by 31 EIA. 3. the Exche. che Houle of Lords. 
quer-Chamber ſhould not interpoſe ? And the Writ was abateld and it was © 
eld, that the 'Exchequer-Chaniber ſhould interpoſe. This * à Title b. 1h 74 
common Law : and if a Patentee be diſturbed of his Dignity, "the fegular Court 5 
vention the King, who indorſes it, and ſends it into te Chantery. Vit dabed = Parentee is di 
YOL, II. | 2h K Tees i „ „ Tr Sinan. 9 ignity, how 


— 


Peers of the Realm. 


* ' 8 * « . , . 

EB 8 6́—-2-ͤ— — \ bn FUL; "i — Eos ans... 
3 — 
* 


Staundf. Prereg. 72. 22 E. 3. 5: Long 5 E. 4. 117. The Ki 1 
Pr ws, * Common 1.aw, but is pound by 85 H. 8 c. 10. 1 er ire 
a Peer commits Treaſon; he muſt be tried y his Peers, and they ma 
order a Trial ; but the King may chuſe whether he will make' a High ou 
ward, 3 tal | . 24 6 e e | 
2dly, No Plea was depending in the Houſe of Lords; for the Defendant did 
fot petition to eijoy, 79 _— in Poſſeſſion. 
thly, Here was no Judgment. ourt can give no Judgment in a Thi 
bb depehdin , Or that does not come in a judicial Way bel that Cour 1 
the Title of the Earldom was not before them. If *Treſpaſs be brought for 3 
Treſpaſs done in the Ground 5 to a Houſe, and it appears at the Trial 
the Plaintiff has no Title to the Houſe, yet the Court cannot give Judgment to 
5 turn him out. 58 
adgtent muſt be com- 5thly, A Judgment ought to he complete and formal: If a Quo Marron! l 
2 formal. — for D Royal Franchiſes, 8 the Court give 22 on — 
Defendant has no Title; yet unleſs they go on, Et quod ab inde excludatur, Ec. i; 
is nothing. So in the Cale of Lovell, 2 Crs. 284. In Debt on an Obligation the 
* P. 512 Defendant pleaded a Bar by Verdict and Judgment in a former “ Action v herein 
the Entry was, that the Defendant ſhould recover Coſts, Es quod eat inde fine die: 
Þiſmiſion is no Judg= Here, becauſe there was no Judgment, quod querens nil capiat per breve, it 


ment. was adjudged naught ; for Diſmiſſion is no Judgment in a Court of Law. 
Objection: It is ſaid that this Judgment was given ſecundum lezem Parlia. 
menti. Fo. 1 | | 
Lex Parliamenti, ' Ant. Anſw. Lex Parliamenti muſt be looked on as the Law of the Kingdom; but 
$035 504. | admitting it were a particular Law, yet if a Queſtion ariſes determinable in the 


King's Bench, the King's Bench muſt determine it. Vide Dy. 60. 
14 Car. 2. C. B. Binion verſus Eveling. Filing an * againſt a Parlia- 
ment-Man was adjudged to be no Breach of Privilege. H a Man be committed 
by Parliament, and the Parliament 1s prorogued, this Court will grant a Habeas 
Inher{tances not original- Corpus, But no Precedent hath been ſhewn to warrant the determining Inheritances 
jy determinable in Far- originally per legem Parliamenti , if it be ſo determinable, it muſt be by Act of 
hament. Parliament, but there is no ſuch; or by Cuſtom, but there is no ſuch Cuſ- 
tom: But if Inheritances were determinable in Parliament, without their having 
Juriſdiction, they would have uncontroulable Power, and res eff miſtra, ubi jus 
eft vagum. And he concluded that Judgment ſhould be given for the Defendant, 
and accordingly the Indictment was abated: So the ndant was not tried for 

the Murder at all. 5 | + 


Lord Banbury's Caſe. Paſch. 5 Ann. B. R. 2 Ld. Riym. 1247. 
| | K. | 


H. ep” ES Name 1 OR D Banbury was taken on a Latitat ſued againſt him by the Name of 
of a Commoner, the Court, L Charles Knollys, Eſq; and it was now moved for a Superſedeas, offering to 
won't try — hang * ſhew the Letters Patent of Creation, and an Affidavit that he was the Penn; 
1 cog. And it was agreed, That if the Lafitat had been ſued againſt him by the Name of 
Parl. Caſes, 2, 3, ke. Lord, it ſhould have been ſuperſeded ; for the Law ſuppoſes a Peer able to anſwer 
Fareſl. t5, 38. the Demand of any perſonal Action, and the is only liable for Want of 
| being reſponſible in Subſtance: And if he had ſat in Parliament by Virtue of any 
Writ of Summons, and had been ſued as Charles Knollys ; but not having fat in 

Parliament, they could not take Notice of his Peerage, and would not proceed 


to try it on a Motion. 
Sir Thomas Meers contra Lord Stourton. In'Canc'. 
1 ( 3 ) 1 — | 2 N . . | Wipe q | 4 "3 LD + aa ff 
Where ſhall d I R Thomas Meers exhibited a Bill againſt the Lord Stowr/on, and it was 
on eb Ap — . ordered that the Lord Sbourton ſhould be examined upon Interrogatorics 
1 Will. Rep. 146. 8. C. g touching his Title; and it was objected, That he being a Peer of the ealm, 
P. 613 ought to anſwer upon his Honour only; and it was ruled by Harccurt Lord 


Keeper, that where a Peer is to anſwer to a Bill, his Anſwer put in upon his Honour 
is ſufficient; but where a Peer is to anſwer Interrogatories, to make an Affidavit, 
indy pi or be examitied as a Witneſs, he muſt be upon his Oath, | Perjury 


EEE" "TENT IE NWS. + LILLE 


* n 1 "4 | : ? . 
1 By 
PT. . Co oy "ug re Gw's 5 nk S Fr reer 


| . | See Fareſ 101, , Show, 1, 
| | | : 2, 165, 486. 3 Mod. 116 
Perjury. 134. 6 Mod, 176, 168. : 


; _ = & ** 1 
1 ü a . . . 3 aW. T. C. cap. og, 
Dominus Rex berſu Greepe. Mich. 9 Will. 3. B. R. 1 Ld Raym. Fog | 
256. 8. C. Comyns 43. 8. C. Mod. 343. 8. C. Carth, 
ba a e . . | 89. 
IN laformation for Perjury ſet forth, That the Defendant, upon giving a oY 
Leaſe and Releaſe in Evidence in a certain Cauſe, bearing Date the 15th 
and 16th of July 1681, executed at Albemarle Houſe, to which Mr. Stroud was Oe. 
Witneſs, ſwore that Mr. Stroud was the Middle of Fuly 1611. at Newnham, innu- Innuendo. Vid. Vel. 12. 
endo Newnham in Devonſhire, ubi revera non fuit apud N. praditt. A Verdict was for Oe. El. #97- 1 
the King but Judgment as atreſted j and it was held lied 1 Aleyn 4 
it, That Neunbam was but an individuum vagum without the Innuendo, and gz. 1 Vent. 3 37. 7Sid, 
might be as well Newnbam in Middleſex as Newnham in Devonſhire, or ſome 52. 2 Show. 30g, & 
far diſtant Place: And if Newnbam was at the next Door, Stroud might be * 4 CONS *. 3. 54. 
at Neunbam, and yet be at Albemarle Houſe in Middleſe too in the Middle of en a a explat 4 : 
10. | | . 115 | , 387 Wa | but cannot Add to, or 
2dly, That the Innuendo could not reſtrain the Individuum vagum to Newnham change the Senſe. Carth, 
in Deton/hire; for it is no Averment, but in the Nature of a Prædich. It may 121. 8. C. 5 Mod. 233. 
ſerve for an Explanation to point out where there is precedent Matter, but never 3 1 . 459. 
for a new Charge: It may apply what is already expreſſed, but cannot add or gut 1 ods 
enlarge, or change the Senſe 41 the precedent Words: So here, the Word Newn- | 
ham did not import Newnham in Devonſt ire; ergo, the Innuendo cannot enlarge the 
Importance of it, and make it fo ſigflificant. Vide Sty. 333. 3 Cre. 428. 
Goldsb, 191. Hob, 3, 6, 45. 1 Ro. 82, 83, 84. 2 Bul. 81, 82. 1 Ven. 337, 
Hutt. 44. 4 Co. 20. Zelv. 21. 1 Cro. 321. A. gz. Perjury may be in Evi- 
* 2dly, That a Man ought not to be drawn into a conſtructive Perjury; and dence to the Credit of a 
that if the Matter of this Oath was certain, it is material to the Iſſue, and ſufficient * 6 206d. 160. 
to be Perjury ; and Holt C. J. denied Gold. 191, and held, that if a Man f 314 
pu Evidence to the Credit of a Witneſs, though this be not the Iſſue, yet tis 


etjury. Charge ough 

. 4thly As to the Objection, That this was an Information at Common Law, certain a —. 4 | 

and not on the Statute, that makes no Difference as to the Certainty of the Charge; ind on the Statute, 

for tis no more infamous now than it was at Common Law; the Difference is Where H. is convia on 

enly, That where H. is convict upon the Statute, tis Part. of the] the Statute, Diſability is 

to be diſabled ; but at Common Law tis only a conſequential Diſability : Ergo, Fart of the Judgment; at 

| the later Caſe the King niay 22 and _ reſtores him to his Teſtimony ; Se Vide ante 
2 1 the former, for in that Caſe he mult reverſe the] udgment, or cannot 461. Poſt 689, 691: 


4 


Lo wy 


«4 2 


* * * * 
* 


F 5 Vide akte Abatement, 
_ © Pleas and Pleadings, i nga Juſibeation, 
| W 8 5 1 PWT] | p-. 490, 

2 | 2 Wo | Wo U Information i 
I a Man be bound by Recognizance to appear the firſt Day of the Term, and Middleſex, L 
L |s charged upon his Appearance with an Information, in caſe the Informa- fall have the Term to 
uon be laid in Middleſex, the Fare bay Time to plead during all that Term, fo Hau: =O —-- / 
that it cannot come to Trial in the Term; but in caſe it be laid in any other e 
a the Party ſhall have Time to plead till the next Term, for he is as 1 | 


Salk. 219. 
lince the . 7 | as * | Y ; 
with chm allows him Time likewiſe to conſult * bo, 


tal Offences: B 

arty cones In 

for theji he has been 'gyilty of 20 
Je red tor 

MOR eee eher 9 {4 
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7 421. Holt 535, Comb; - 


Pleas and Pleadings | 


P. 515 3 Woodward verſus Cliff. Paſeh. 2 W. & M. B. R. 
Vide 2 Lev. 12, 75+ 


(2) 3 
ſl &i ly N Foretatt the Plainfiff declared that "lie was ſcized i in Fee; and th 
A ng 609. Indenture made between the Plaintiff and Eliz. his Wife 2x os part 1 * 


2 Lev. 74, 75. 1 Saund. the Defendant of the other Part, teftatum exiftit that the Plaintiff and his Wife 


273, 274. demiſed. *Twas objected, That 1 it being ſhewh that the Huſband was ſole ſeiſed, 


the Huſband and Wife could not demiſe ; ſed non allocatur; for it is not affirmed 
but only that by the Indenture tis Miner r * the T, datum is a e of 


that. 
Hall verſus Engleſtone. Mich. 8 wall. 4 5 b. 


Bitztenee beigen Tine] 1. ON a Habeas Corpus returnable in Michaelmas Term, if che Declaration 

to plead on a Habeas be delivered before Craſtinum Animarum, the Defendant mult plead to try; 

Corpus and à Capjias. upon 2 Cepi Corpus he is only to plead to enter. So in Eaſter Term, if the 

Ante pl. 1. Poſt pl. 15. Declaration be delivered before Menſ. Paſcbæ, the Defendant on a a Hate, IO 
| muſt picad't to try; upon a Cepi Corpus to enter only. 


Anonymous. Mich. 8 will. 3. B. R. 


44 r a Declaration be delivered againſt one in Cuſtody, he an have the wick 
2, Term to pkad | in Abademenk * 


Anonymeus. Mich. s wil. 3. B. R. 


and plead the General Iſſue, per Cur”, But if there be a Rule to plead, 

as to ſtand by it, and the Defendant pleads a ſpecial Plea, as he may, and 

the Plaintiff — the Plaintiff ſhall not then waive nod 8888 the General 
Iſſue. . 


ings. Fareſl, 50 


| Waiver of ei Plead- ; EFORE Joinder i in Demurrer, the Defendant may ve his ſpecial Plea, 


Pierce ht Blake. kill. 8 wat. 3 B. 1 


AH E Defendant pleaded a falſe Plea in Abatement, viz. That the Plain- 
Ing in © tiff was dead; the Court was moved, that the Attorne f gh be com- 
Holt. 560. 1 Salle. 30,20, pelled to ſwear it: Et, Per Holt C. J. W cannot compel him in any Cafe to 
202. Lutw. Rep. 236. fwear his Plea, but where it is a foreign Plea; but the Attorney, if he puts in 
Styl. 225. Sid. 329. a falſe Plea to delay Juſtice, breaks his Oath, and may be fined for putting a 
1 Sannd. 97, 90. * Deceit upon the Court : He remembered a Cafe where Judgment was given 
P. 516 againſt a Defendant above forty Years of Age, upon which Judgment he brought 
. a Writ of Error, and aſſigned Infancy, and appearing by Attorney for Error, 
and the Court fined the Att orne In the principal Caſe the Court ordered the 
Attorney to plead — [41 b as he would ſtand by it; or the Court, if he 
did not, would inquire into the Truth of the Plea, and if they found a Deceit 

and a Trick, they would fine him. 
Note; The Court will not order a Man to plead prremperl fil the Rule 


be out. 


| Brown wehe Corvifh rah. 9 win. 3. B. 1. x 14. Raym- #7 
k | A 


4 404 (6). aſſign- 
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Foe D E B1r4rts 4530 weir Ladd St the 781 The Ds 
f ee, Onerari non debet, oe 6, he paid the eo At the IF 


(7,) 
Onerari non debet proper 
only where there never 


was a Charge yerijicare ;, The Pl. 
eral 92 55 e b lt ad: 
to be a good l att! 


- Caſe he ſhould have pleaded 55 55. dak 
Thews there never was a good Cauſe of Action, Onerart 1 


; 
? 
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Pleas and Pleading 
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. 
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Fa in Debt on a Bond, Defendant may plead Onerari-non debet quia * pe 
Beſeent. 3dly, The Plea was miſconcluded, for he ought to conclude to the 
Country. | my t 


Aſhton verſus Sherman. Mich: 9 Will. 3. B. R. Vide this Caſe, Title (8) 
| Executors, Pl. 10. pag. 298, ah 
Ationymotis. Mich. g Will. 3. B. R. 


FF Judgment in Ejectment be ſi in a Country Cauſe for Want of a Plea, 
| but no Poſſeſſioñ delivered, a Judge in his Chamber, at any Time before the 


Aſſizes, may compel the Plaintiff to accept a Plea; but if Poſſeſſion be delivered, 
he is without Remedy; per Holt C. J. Fee: 


£ (9) 
Plea after Judgment in 
Ejectment. 


| * Gray verſus Hart. Hill: 9 Will. z. R R. P. 617 


| | | 10 
TN Afau!t and Battery, the Defendant pleaded a Writ to the Sheriff returnable In Jutifyivg 4 3 
| in C. B. and a Warrant to him to arreſt the Plaintiff, Cc. and did riot ſhew Writ, it is not enough to 
from what Court the Writ iſſued ; and it was held naught ; for it might be a bur where returnable, 
Writ out of the King's Bench or the County Palatine, and they would not igued. S, C. 2 Lum 
intend it a Writ out of Chancery: So if H. plead a Judgment, he muſt ſhew in 1488. N. L. 470. 
what Court; for to put the adverſe Party to ſearch in every Court, would be 
infinite. | 


Anonymous. Mich. 10 Will. 3. B. R. 


H E Court refented the Number of frivolous ſtram Pleas, which came be- Sham Pl! FI 
fore them, ſaying, It was againſt the Duty of Counſel, and againſt the Sta- 
tute V. 1. c. 29. and that the old Rule ought to be revived, viz. That Counſel 
ſhould ſet their Hands to the Books delivered to the Judges, which was anciently 
ſo ordered, that the Court might not be troubled with frivolous Pleas. | 


| Paſmnore verſur Setj. Goodwin. Trin. 11 Will. 3. B. R. 


| Erjeant Darnel moved for an Imparlance till the next Term; becauſe the De- U 


Leh 3 - 
| . pon Bills filed againſt 
fendant was an Officer of the Court, and the Bill was not filed againſt him, Officers it is ſufficient, if 
ſo as to give him eight Days within Term to plead ; But the Court held, That chere be four Days within 


the Day of the Bill filed is one Day, ſo that the Plaintiff may give Rules that 2 * * 9 
Day; alſo they agreed, that Suridays and Holidays are to be reckoned in: And berb 94 8 * 8 
the Clerks ſaid it was ſufficient that he had four Days in Term, quod Curia Con- Fareſl. 62 

_ &fit ; Mr. Clark ſaid, that anciently there were two Rules given, both four Day e 


Rules; the firſt was, ad reſpondendum, the ſecond Ad reſpondendum peremptorie, 
which two were now turned into one eight Days Rule. 


Anonymous. Trin. 1 I Will. 3. B. R. 5 


HE Queſtion was, Whether there ought tõ be new Rules to plead up | No n * I. 
I. an Amendment? Pew, Clerk of the Papers, ſaid, that if the Plea Ar 


| * was of after an Amendment, 
another Term, there ought to be new Rules; otherwiſe if it be a Plea of the unleſs an Imparlance be 


lame Term, ' becauſe there is a Rule to warrant the Judgment. Holt C. J. An- Syn; Tale pl. £6, 
cently they did not plead de novo after an Amendment; therefore giving * Rules P. 518 

to plead again, cannot be the ancient Courſe ; becauſe the Practice of Pleading 

de novo is but of late introduced, but with great Reaſon: When the Plain | 

anends and gives an Imparlance, there ſhould be new Rules; otherwiſe not. 


See 1 Salk. 47: Information amended after Plea pleaded. Auer. 


Wood verſus Cleveland. Paſeh. 1 12 Will. 3. B. R. NT 
PIE e UL DETE AMOR OH UPI CAT T7 e Ton | We 
[ x common Action ef Treſpaſs," the Plaintiff ſigned his Judgment for Want (14) 


of a Plea z the Deferidant after Term;'and before the Aſſizes, offered him a Judgment ſet aſide tho? 
Vol. II. 7 ſpecial ſtrĩctly regular, in order 
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Pleas and Pleadings. 


* 


— 


to tiy the Merits. Vide ſpecial Plea, or to plead the General Iſſue, provided the Plaintiff would conſ 
6 Mod. 191, 241. 1 8alk. to enter into a Rule, that he ſhould at the Trial be allowed to give 5 * 
399, 41. 1 Mod. 1% ter in Evidence; the Plaintiff refuſed, and executed a Writ o pri & And 


. 3. 1 Roll. Abr. . ( ov upon f 
f Ig 1 Co. Car. nom Sir Bartholomew Shower moved, that upon paying Coſts the udgment 
F 8 
C to Trial. 


443. Hob. 194. d. C. might be ſet aſide, and the Plaintiff obliged to accept their Plea and go 
Holt 560. the Plea being fair and containing ſpecial Matter of Title. The Motor ih 
ranted; for per Holt C. J. Where the Defendant's Plea was a fair Plea, and * 

5 Delay affected, we will interpoſe ; otherwiſe where a Plea contains ſ. ” 


ter that is queſtionable, and was deſigned to draw the Plaintiff to 3 1 


— 


Anonymous. Trin. 12 Will. 3. B. R. 


| ( 15) HERE was a Queſtion, If a Man appears volontarily befo | 
How the Defendant _ Paſcbæ in Eaſter Vion whether he be es to 1 to cata ge ow 
plead after a voluntary g "FW d Mr. Clark ws of Cutan B r? Sr 
Appearance. amuel Aſtry and Mr. were pinion he was not. But per Holt C. ]. 
N There is no Difference between a voluntary Appearance and an Appearance u k 
a Cepi Corpus; for a voluntary Appearance is not good, unleſs a Writ hath been 

taken out : And there is no Reaſon for it; for if the Plaintiff be content. with 

a voluntary Appearance in caſe of the Defendant, there is no Reaſon why the 

Plaintiff ſhould be in a worſe Condition than if he had arreſted him: Let the 

Rule be, if a -Writ be taken out, and the Defendant agrees to appear, he ſhall 

ar and plead according to the Return of the Writ, and if the Return he 

Vide ante pl. 1 & $. before menſem Paſebæ, he ſhall plead to enter; but if no Writ were taken out. 
1 85 he ſhall not be obliged to appear; but if a Writ were taken out returnable after 
menſem Paſcbæ, he ſhall have an Imparlance till next Term. 


P. 319 * Peirce verſus Paxton. Trin. 13 Will. 3. B. R. 1 Ld. Raym. 691. 
Vid. ante 508. 2 Lev. 212. : 3 | e. | 
Payment of Part, and Ac- IN Debt on a Bond, the Defendant Puis darrein Continuance pleaded Payment of ' 
quittance pleaded 1 in 1 Part, and an Acquittance in Abatement. Upon Demurrer Holt C. J. held it 
3 Cs 2 Plea in Bar, and not in Abatement. Vide 3 Cro. 342. Al. 63, 65. 3 Cre. 1 57. 
= Holt 560. Vide 3 What is a Bar before the. Action brought, is as muth a Bar after, for Time 
Lev. 230. Lutw. 1177, makes no Difference in the Nature of the Thing. Vide 7 E. 4, 15. Sh. 212. 
1142. 5 Mod. 12, is-a dark Caſe, Entry into Part differs ; for that is without the Conſent of the 
1 Plaintiff. But the Plea is not good, becauſe the Acquittance is a Deed, and 


ought to be pleaded with a Prefert. Judgment to anſwer over. 
Anonymous. Trin. 13 Will. 3. B. R. 


x | | | | | 

Where a L. creates a I F an Act of Parliament makes Writing neceſſary to a Common Law Mat. 

new Thing in Writing, it F ter, where it was not neceſſary by the Common Law, you need not plead the 

mult be ſo pleaded; but Thing to be in Writing, but give it in Evidence, but where a Thing is origt- 
where it only adds it to a Che: 72 

Common Law Matter, it nally made by Act of Parliament, and required to be in Writing, you mult 

needs not. Lutw. 1425. plead it with all the Circumſtances required by the Act; as upon the Statute of 

2 Sid. 142. 1 Lev. 81. H. 8. of Wills, you muſt plead a Will to be in Writing; but a collateral Pro- 

Pop miſe, which is required to be in Writing by the Statute of Frauds, you need 

not 1 to be in Writing, tho you muſt prove it fo in Evidence. Per Hal 

| . f | 


Anonymous. Trin. 13 Will. z. B. R. 

(18) 3 re” 3 * 
Nothing can be taken I F a Man pleads over, he ſhall never take Advantage of Slip commit 
Adrantageof on a Pie. | ted in the Pleading of the other Side, which he could not take Advantagt d 


over which could not on a 


general Demurter. upon a general Demurrer, Per Holt C. J. See 6 Mod. 136. 


Anonymous. Trin. 1 Ann, B. R. 


= 619) | | 
After Bail-Bond forfeit- I F a Man has forfeited his Bail-Bond; and fo is in aviſericordia, and the Cour 
1 in I. in Favour of him ſt . is pleadin 

Anonymous 


q ſtay Proceedings thereupon, he cannot af 
the original Action. 8 to the original Action, but muſt plead in Chief. 
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47 Y the Courſe of the Court, if the Plaintiff moves to amend his Declara- POR, Gay Gi pl. 13. 
| tion the ſame Term the Defendant's Plea comes in; the Plaintiff need not 
gee new Rules to plead ; but the Defendant,muſt plead in convenient Time. 


Anonymous. Mick. 2 Ann. B. R. i Salk. 47, 


| | | > | : ( 27 } 
INCE Pleading in Paper ls nom introduced inſtead of the old Way of Reaſon of Amendment | 
Pleatling ore tenus at the Bat; it is but reaſonable after a Plea to Iſſue, or While in Paper. 
Bemurrer joined, that upon Payment of Coſts the Parties ſnould have Liberty a 
do amend their Plea, or to waive their Plea or Demurrer while all the Proceedings 
are in P aper. | 1 ge) | 


Fanſhaw verſus Morriſon, Paſch. 4 Ann. B. R. 2 Ld. Raym. 1138. 8. C. 1 Salk, 208 6 Mod. 
| Fe . . | 157, 197. Ante 208: 


80 IRE FAC IAS upon a Recognizance entered into before a Judge of scire facio . a Re- 
the Common Pleas, upon a Writ of Error of a Judgment given in that Court cognizance of Bail in 

in Debt, conditioned that if the Plaintiff ſhould be nonſuit, the Writ of Error Error. * 6 5 9. 
diſ:ontiaued, or Judgment affirmed, that then he ſhould pay, &c: The Defen- * Saund. 3, 6. 2 Lev. 7. 
dant prayed Oyer, and pleaded that the Plaintiff in Error did proſecute the Writ 

of Error, and aſſigned Errors, Et quod placitum ſuper predif. breve de errore adbuc 

pendet indeterminat, &c. The Plaintiff replied, that the Judgment was affirmed, performance muſt 5 
abſque hoc quod placitum pendet indetermi nat, &c. The Defendant demurred, and pieaded in the Words of 
Judgment was given for the Plaintiff in C. B. and now upon a Writ of Error, the Condition; otherwiſe 
the Court held, That where a Man pleads a Performance, he ought to plead it in of Excuſe. Lutw. 419. 
the Words of the Condition of the Bond, 3 Lev. 293. 2 Ven. 22 1. Dy. 2 43. but 420, 47 pled 3 Lev.245« 
otherwiſe where he Pleads an Excuſe ; and that the Defendant's Plea is an Ex: LE anos . 8 
cuſe in this Caſe, and therefore it was not neceſſary to plead that the Plaintiff in pi out patet per record'. 
the Writ of Error was not nonſuit, nor the Writ diſcontinued, nor the Judg- 3 Lev. 152, 311. 5 Mod. 
ment affirmed ; but that Errors were aſſigned, & plac!” inde pendet indeterminat, % 1 Lev. 54, 212. 

_ 2dly, The Court held this Plea was in the Negative, and therefore there was 3 1 mh 
no Occaſion for the Defendant to conclude with a prout patet per recordum : But 197. c OO ARS 
the Plaintiff ought upon this Plea to have replied, that the Record was certified 2 Rol. Abr. 275. 
in B. R. ſuch a Term, Et quod ſuperinde talit proceſs fuit quod Judicium affirmat? P. 521 

fuit prout patet per recordum; to which, if it was not ſo, the Defendant might 


rejoin Nul tiel record. | 


| 3dly, The Court held the Replication naught ; 1ſt, Becauſe it makes that Traverſe that puts Mat- 
Matter of Inducement which ſhould have been the Point in Iſſue; and 2dly; Be- tet of Record ih Iſſue ta 
cauſe the Traverſe puts a Matter of Record in Iſſue to be tried by the Country: the Country, is ill. 


And upon this the Court were going to reverſe the Judgment; but an Exception 3 : my >: £ Hot . 


ler verſus Raines, Ib. 1401. 


was ſtarted to the Writ of Error, for. which it was quaſned. 


Domina Regina verſus Rawlins. Mich. 3 Ann, B. R. vid. 75175 Ge, Yr 
Title Imparlance, Pl. 3. Ante 367. When the Defendant ougbt to ; 
plead to an Information, | 85 he 


Turner verſus Beale, Paſch. Ann. B. R. 2 Ld: Raym. 1262. 


N Aſumpfit, the Defendant cognovit actionem, hut in Bar of Execution as to 624) 
1 Perſon, Apparel, Bedding, Tools, &c: pleaded 2 & 3 Ann. c. 16. 04 Plea upon the Statute for 
iewed that he was actually « Bitfoner in the 2 eing there 
tel jour & ann, he was debito mode diſcharged by the Juſtices at ſuch a 
Jari formam Statuti: To chis it was demurred ; and in 
Pear that he petitioned ; and ehe Juſtices ought not to aſſume a Juriſdiction Defendant within the Ack. 
and diſcharge Priſoners without ſeeking, or whether they will or not; and the Ee. 


i f au Mod. Caſes 22, 301. 8. C. 
efendant ought to ſhew his Qualifications, and that he is within the Benefit of Holt 2 
ö 


1 It: Diſcharge of poor Priſon- 
rſalſea, and that being there ers, ought to ſhew all 
uen s Seſſions, Qualifications and Cir- 
ated; that it did not p- cumſtances to bring the 


— 


Pledge and Bailment. 
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the Act, and it ought not be put upon the Plaintiff, who is a Stranger | 
that he was not quallfied ; Mc. Eyre tontra urged, That all was ed fn nt 
formam Statuti. Vide 1 Cro. 3 14. 2 Cro. 609. Holt C. J. The Seſſions cannot = 
meddle, but upon Application: You muſt ſhew your Diſcharge, and that; 
was * and not deficient; The Plaintiff is a Stranger, and tis not to come O 
his Side, that the Diſcharge was deficient, but you muſt ſhew the whole M "© 
and give him an Opportunity to traverſe it. Judgment for the Plaintiff, * 


Woodrington werſiu Deverill, Hill. 5 Ann. B. R. 


„ FT EWAR DDS, Hill. 5 An. inter Woodrington and Deverill, in D 
* . 3 SSt. a Bond, the ſame Caſe happened as before, and then the Caſe a 
130. Bro. Attachment, tiofied was remembered, and without pretending to make good the Plea in 
r infra. Form, the Statute of Amendment of the Law, 4 & 5 Ann. c. 16. was inſiſted 
P. 522 | on, viz, That Judgment ſhall be given as the Right appears, &c. * Pengelh for 
the Plaintiff ſaid, that here appeared no ſufficient Diſcharge, but a good Cauf- 
of Action for the Plaintiff. Powel J. ſaid, that Act did not help Subſtance . 
that if this Sort of Pleading be made good, the Court can never know when 
particular Jurſdictions act with Authority, and when not; Quod Holt C. ]. 
concelſit, ſaying, This Expoſition was to take the Party's Iſſue from him. 

| | e Jil] 


Pledge and Bailment, - 
Anonymous. Paſch. 5 W. & M. B. R. 2 Ld. Raym. 9 12, 91 3, Kc. 


1 1 2 5 F a Pawn- broker refuſes, upon Tender of | the Money, to re-deliver the 
ante 379, contra. 1 Goods pledged, he may be indicted; for being ſecretly pawned, it may be 


impoſſible to prove a Delivery in Trover, for Want of Witneſſes, Per Holt, 
C. J. and Eyre J. N | OD! a Pn ao 
> #03 Vadium, a Pawn or Pledge. In this Caſe the Pawnee hath a Property, for 
Pawn, quid. Lit. Rep, the Thing is a Security to the Pawnee that he ſhall be repaid his Debt, and to 
332. Keilw. 82. compel the Pawner to pay it. 5 3 a ET 
And how to be demeaned, . Now, if the Pawn be ſomewhat that will be the worſe for wearing, as Clothes, 
Sc. the Pawnee cannot uſe it. VV 
4 Co. 32, 38, Co. Lit. 89. But if it be ſomewhat that will not be the worſe for wearing, Fe. as Jewels, 
Yelv. 178. Owen 124, esc. the Pawnee may uſe them, but then it muſt be at Peril; for if the Pawnee 
2 Cro. 224. is robbed in wearing them, he is anſwerable; and the Reaſon is, becauſe the 
Pawn is fo far in the Nature of a Depofitum, that it cannot be uſed, but at the 
Peril of the Pawnee; and the uſing occaſioned the Loſs. Vide Owen 423. 
But if the Pawn is laid up, and the Pawnee is robbed, the Pawnee is not an- 

ſwerable. 6 - | Pf 
Alfo, if the Pawn be of ſuch a Nature, that the Keeping is of Charge to the 
Pawnee, as if it be a Cow or a Horſe, the Pawnee may milk the Cow or ride 
the Horſe; and this is in Recompence of the Keeping. | 


P. 523 * If a Creditor takes a Pawn, he is bound to reſtore it upon Payment of the 


4 Co. 38. Yelv. 178. Debt; but if his Care in keeping it be exact, and the Pawn is loſt, he ſhall be 
8 excuſed, for there is no Default in him. 

And in Caſe the Pawn be loſt, the Pawnee hath ſtill his Remedy for the Mo- 

ney againſt the Pawner ; for the Law requires nothing extraordinary of the 

Pawnee, but only that he ſhall uſe an ordinary Care -for the reſtoring the Goods. 

lf a Pawn therefore be loſt before Tender, the Pawnee is not liable, unleſs 

Lit. Rep. 332. Owen i 24. there be Default in him; but if after Tender the Pawnee keeps the Goods, and 

3 8 they are ſtolen, the Pawnee muſt anſwer; for now his Property is deter 

| and he is a wrongful Detainer; and he that keeps Goods by Wrong muſt anſwer 

for them at Peril, in all Events; for his Detainer is the Reaſon of the Loſs. 
Delivered per Holt C. J. In the Caſe of Coggs and Bernard. Trin. 2 Anne B. R. 
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| Booz, P0023 Rates, U agrants, He. 


[Vide Titles, Orders, Seffions. See alſo Burn's Fuſtice under Titles Poor, 
K⸗e c. and Burrow's Seſſions Caſes.] 


Inter The Inhabitants of the Pariſh of Talborn and Boſton. . Mich. 7 
Will. z. B. Nog LE 15 
| | ! 


T was held, That if a Man is taxed, and after Taxation ſtays in the Pariſh eee 5 without 
forty Days without giving Notice, *tis no Settlement within the new Statute Ms VA Hs. | 
unleſs he pays the Tax; for it muſt be taxing and paying, and not taxing only, 6 


ö : 1 Ne pl. 22, Poſt 534, 536. 
that makes a Settlement, and 1s equivalent to a Notice in Writing. 1 Show. 12. Comb. 282. 


| | | Set. and Rem. 179 S. C. 
Inter The Pariſhes of Ryſlip and Harrow, Hill. 8 Will. 3. B. R., * P. 524 


J . eg AP | g . = 5 ( ) 
ER Helt C. j. having Land in a Pariſh will not make a Settlement, but Living in a Pariſh, where 
P me ent VB: : : H. has Land, gains a Set- 
living in a Pariſh where one has Land will gain a Settlement without No- tiement. Vide inte & poſt 
tice ; for the Act of Parliament never meant to baniſh Men from the Enjoyment 534, 536. 5 Mod. 419. 
of their own Lands, and the Law takes Notice of Freeholders, as thoſe that chuſe Set. and Rem. 224. S. C. 
Members of Parliament, and are Jurors. Alſo boarding as a Scholar gains no | 


Settlement, no more than being nurſed in a Pariſh. 
i. The Caſe of The Pariſh of Shoreditch. Mich. 10 W. 3. N. * 


0 | 5 3 
N Order of Seſſions was made for quaſhing a Poors Rate for the Pariſh of ] one may quaſh 4 

\ Shoreditch. Exception was taken, that by the Statute of 43 Eliz. the Juſtices * 18 * 
could not quaſh the whole Rate, but were to relieve the Parties grieved. 5 unn make, or order to be 
Cur, If a Rate be burthenſome to a whole Set of Men, as in this Caſe it was to made, a new one. Vide 
Landholders, the beſt Way is to quaſh the whole Rate; and the Chief Juſtice m Bs. Gt & poſt pl. 
held, That if the Juſtices quaſh this, they may make a new one themſelves, but fiel 4. ET l. 

a - . d © « x | o 50 3 573. 

they are not bound to do it, but may order the ancient Inhabitants to do it. : 


Inter The Inhabitants of the Pariſh of Harrow and Ryſlip. Mich. 
- 10 Will. 3. B. R. 3 


A Comes into Harrow, and being likely to become chargeable, was removed to Con 8 1 
" Ryſlip ; Ryſlip appealed; and upon the Appeal, 4. was adjudged to be ſet- is final againſt all Pariſhes, 
tled at Ryſlip : Afterwards Ryſlip diſcovered that Hendon was the Place of his = wiſe of Reverſal. 
laſt legal Settlement, and ſent him thither ; and the Queſtion was, Whether after : agg 4, x, ah on pl. 
the Adjudication upon the Appeal, Ry/ip was not eſtopped againſt all the 527. 1 Vent. . 
World, to ſay, that Riſlip was not the Place of his laſt legal Settlement? Et per ante 492. 5 Mod. 416, 
Holt C. J. Kyſlip is eſtopped to ſay otherwiſe ; for if Ry/lip had not been the very 417: Set. and Rem. 184. 
Place of his laſt legal Sertlement, the Juſtices muſt have ſent him back to Har- Cw 
rw, who were firſt poſſeſled of him, for that Reaſon, becauſe they were poſ- 
ſeſed of him, and he did not belong to Ryſlip. And now this is in Effect the 
ſame Queſtion again, viz. Whether he belongs to Ryſlip ? which Queſtion has 
been already determined by the Juſtices on the Appeal, who have adjudged that 
he * was laſt ſettled at Ryfip : Now this Point being determined, the Appeal , p 
muſt be final and concluſive, otherwiſe there would be no End of Things; and 5²5 
the rather as to Ryſlip, 1ſt, Becauſe Ryſip was Party to the Suit wherein this De- 
termination was made, and yet H. may be eſtopped where he is not Party to a 
Suit; per Holt C. J. who remembered the Caſe of Thornion and Pickering, where 
t was adjudged, That if H. be adjudged by two Juſtices to be the Father of a 
Baſtard- child, he is eſtopped as to all Mankind to ſay the contrary, and any 
Man may call him ſo at his Pleaſure. The Caſe was, A Libel was exhibited in 
the Eccleſiaſtical Court, for ſaying he had a Baſtard, and the Defendant ſuggeſted 
r 2 Prohibition this Adjudication by the two Juſtices; and the | Suggeſtion 
«Ing turned into a Declaration in an Attachment on the Prohibition, the De- 
n 4 M » — 
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Poor, Poor 


* yr as Fa 


Rates, Vagrants, &. 


2 Mod. 72. 10 Co. 101. 
6 Mod, 287. 


A . 4 compel 
precedent Overſeers to 
come to an Account with 
the preſent quaſned. 
Vide ante 484, & 524. 
Poſt, pl. 17, & 20. 5 Mod. 
179, 420, 421. 6 Mod. 


77» 97, 98. 


1 
Unmarried Becks hired 
_ for a Year Set: and Rem. 

= 180. S. C. 
= P. 526 
1 Vide poſt, pl. 11. & pl. 
4 13. | | 


1 
Vagrant to 5 ſent to the 
Place of his Birth, and 
from thence by Order to 
14 the Place of his Settle- 
_ ment, 


EX 
A ſtanding Rate cannot 
be made, but mult be va- 
_ Tied by Circumſtances, 


= Holt 576. S. C. 


17 ts 5 " A. 
ned, PI —_—_ 
” 


- fendant pleaded to it, that the Words were ſpoken at large, without any Rela. 
tion to the Adjudication by the Juſtices, Plaintiff replied, and prayed Judo. 
D 


ment if he ſhould not be eſtopped by the Adjudication to ſay he had not 2 
Eaſtard. | 1 

Afterwards, Hill. 10. this was moved again, and then Holt and Geuld held the 
Adjudication was final as to Kyi againſt all Perſons and Places, becauſe the 
Point of his Settlement as to Nip was tried in the Appeal; but as to Harrom 
(for he had been formerly removed by them to Hendon, and that Order reverſed) 
they were at Liberty to fend him to any other Place, and were not eſtopped; 
becauſe the Juſtices on the Appeal did not adjudge him to be ſettled at Harrou 
tho' they adjudged him now to be ſettled at Ry/lip, fo that the other Point wa 
not tried. Turion and Rokeby contra. Adjournatur. 5 


Anonymous. Hill, 10 Will. 4. B. R. 


A Mandamus was granted to the Juſtices of Peace on 43 Eliz. commandine 
A them to compel the precedent Overſeers of the Poor of the Pariſh of A. to 
come to an Account with the preſent Overſeers, and this Writ was now quaſh- 
ed: iſt, For that the Account by 43 Eliz. is to be given to two Juſtices, and 


d. not to the ſucceeding Overſeers. 2dly, Two of the Perſons named in the Writ, 


whom the Juſtices were to compel to come to account, do not appear to have 


been Overſeers. 


Inter The Pariſhes of Beckenham and Camberwell. Trin. 11 Will, * 


; Queſtion was made upon 8 9M. 3. c. 3. which enacts, That an unmar- 
A ried Perſon hired for a Year, ſhall not be ſettled, unleſs he ſerves the 
whole Year, whether that extended * only to Caſes that might happen after the 
Act, or to ſuch alſo as had happened? Et per Cur, Toſuch only as may happen 
after the Act: It can have no Retroſpect, but declares a Law for the future, 
notwithſtanding the Words, declared and enadled. Adjudged upon a Special 
Order. 


Anonymous. Hill. 11 Will. 35K. 


F H. being ſettled at 4, becomes afterwards a Vagrant, ſome Juſtices have 
thought that to be a Determination of the Settlement; but I never could 
think ſo; for if H. be found a Vagrant within 39 Eliz. c. 24. he may be ſent 
to the Place of his Birth; but then by 43 Eliz. c. 2. he may be ſent from thence 


as a poor Perſon, to the Place of his laſt legal Settlement; for his being ſent to 


the Place of his Birth, ſatisfies the Statute of 39 Elia. and fo both the Statutes 
ſtand together. Per Holt C. J. 5 | 


Dominus Rex verſus The Inhabitants of Audly., Mich. 12 Will. 3. 
Wo B. R. 
A N Order of Seſſions made upon an Appeal from a Poors Rate, being re- 


moved into this Court by Certiorari, the Caſe was, on Sept. 1, 1665. 4 
certain Rate was agreed to by the Inhabitants of the Pariſh of Audly ; which had 


been followed ever fince till the laſt Year, when a new Rate was made. Upon 


Appeal to the Seſſions the new Rate was quaſhed, and the old one ordered to 
ſtand : And now it was objected, that it did not appear this was a Poors Rate, 
being called a Pariſb- Levy, which might be as well for the Church as the Poor, 
and then the Juſtices had no Juriſdiction. Darnel, The Court will intend it. 
Holt C. J. Twiſden uſed to fay, If a particular Juriſdiction does not ſhew the 
Matter to be within its Authority, it muſt be taken to be out of it. Mr. Par- 
ker took another Exception, viz. That the whole Rate could not be quaſhed at 
the Complaint of one Man; and alſo that the old Rate, however juſt at firlt, 
miglit be unequal now, and therefore the Juſtices could not make a * 

. 2 | ate; 


— - 
Poor, Poors Rates, Vagrants, &c. | 
— — | | | n — — _ = * 
Rate; which laſt uit conceſſum per Holt C. J. for Lands may be improved. By 
13 El the Rate mult be equal; ergo it ought to be continually altered, as 
(inc umſtances alter. The Juſtices Could not confirm an old Rate, and in this 
meir Order is nought : And by him it was ſaid in this Caſe, That tho? the Juſ- 
tices at Seſſions need not give a Reaſon for their Order; yet if they give a Reaſon 
which is wrong, we. muſt be guided by it, and quaſh the Order, becauſe it ap- 
pears to us to be no Reaſon. | ne 


# The Inhabitants of Mynton and Stony Stratford. Mich. 13 * P. 
* 4 | Will. 3. B. R. | 70 i * 


2 * Order of the Juſticcst n Peg Perſon Was ſent to Mynton : Mynton a peal- Reverfal . is fi- ” 0 

5 ed to the SeMons, eel oe en wan diſcharged; and then by Order the nal only between the Par- | 
Perſon was ſent to $:ony, Stratford, who appealed, and the Order was confirmed; ties, but Confirmation is 
and then by another Order the Perſon was ſent back to Mynion. Et per Curium, 1 1 
The laſt Order to ſend him to Myntan was illegal. Per Holl C. J. If on Appeal . Vide ante, Pa. 


486, &c. Ib. & Pa. 524. 
to the Seſſions an Order be diſcharged, that Judgment binds only between the 1 Vent. 216. Vide , = 


parties. But when upon an Appeal an Order is confirmed, that is concluſive to 492, 524. 5 Mod. 417, 
all Perſons as well as ro the Parties, tor "tis an Adjudication that this 18 the Place . 118 287. Caſes 
of the Party's laſt legal Settlement, which cannot be avoided by the Pariſh againſt, 280 ann 
whom it is made. It was alſo held, That a Pariſh in Reputation is liable, if there Holt 377. N 
be Officers, 7. e. Churchwardens. | 


Anonymous. Paſch. 1 Ann. B. R. 


-TOSPIT AL Lands are chargeable to the Poor as well as others; for Hoſpital a - 

no Man, by appropriating his Lands to an Hoſpital, can diſcharge. or chargeable to the Poor, 
exempt them from Taxes to which they were ſubject before, and throw a greater 
Burthen upon their Neighbours. Per Holt C. J. | OT 


Inter The Pariſhes of Farringdon in Berks and Witty in Oxfordſhire, Poſt pl. 13. 8. C. Set. 
| Paſch. 1 Ann. B. R. 4 aalzãnd Rem. 181. Holt 577. 


Servant came into the Pariſh of S. was hired for a Year, and having ſer- 8 pare Lied 
ved Half a Year of the Time, married a Woman in the Pariſh of W²itiy; for a Year, marrying be- 
and the Queſtion was, 1ft, Whether the Juſtices on Complaint of the Church- fore the Year is expired, 
wardens could make an Order to remove him to the Place of his laft legal Settle- ear 4 _— and 
ment? 2dly, Whether his ſerving here would not gain a Settlement? To the e a — Vide 
firſt Point it was admitted, That the Contract between the Maſter and Servant ante, pl. 6. 
was not diffolved by the Marriage; and that admitting it might be diſſolved by an 
Order made on Complaint of the Maſter, yet without that, and upon Complaint 
of the Officers only, it could not be diſſolved; therefore Broderick: (of Counſel) 
almitted that the *Juſtices : could not in the principal Caſe ſo remove him, as 
that he could not come to ſerve his Maſter, but held he might be removed, ſo as 
tiat the Order ſhould diſturb him, and prevent a Settlement; and this he ſaid 
was a Medium that would neither prejudice the Contract, nor evade the Statute, * P. 528 
He compared it to an Order to remove on 14 Car. 2 before forty Days Stay; in 1 
which Caſe the very making of the Order obſtructed a Settlement; and it may | | 
be executed after the forty Days. Holt C. J. and Powell contre, That an Order | rs | a 
to diſturb hin and not remove him, was not within the Meaning of the Act; 
diſturbing him, without Power to remove, is vain; and this does not unſettle 
nor is it ke the Caſe of forty Days. 2dly, It was queſtioned, Whether ſuch a 
Stay, Cc. would gain a Settlement; becauſe the Statute makes the Party's being 
unmarried a Qualification as well as his Stay, viz. If any ſuch Perſon, being un- 
married, being hired, &c. Such Service, &c, So that the Words ſuch Service goes 
w all, not only the Stay, but the State of the Party. To this Powell inclined ; 
olt C. J. contra, Such is only ſuch Service, and the Marriage does not hinder the 

Xrvice; the Contract continues; and ſuppoſe the Woman he marries be of the 

ame Pariſh, ſhall not that gain a Settlement? 


4 


Inter 


Unmarried Perſon hired 


—— 5 
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Poor, Poors Rates Vagrants, &. 
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Inter The Inhabitants of the Pariſhes' of Cumner and Milton in the 
5 County of Berks. Trin. 1 Ann. B. R. 


| P ON a Special Order of Seſſions the Caſe was, H. was ſettled at Cumner 
and had ſeveral Children born there: Afterwards he removed to Milton, 


and gained aSecttlement there, by rentinga Tenement of the Value of 10. fer Annum. 


ö (12 
Father ſettled at A. re- 
moves to B. with his Chil- 
dren, and pains a new 


Settlement there, and ſo He became poor, and his Children under the Age of ſeven Years were ſent back to 


do the Children, though Cumner, by order of two Juſtices, which was confirmed at the Seſſions. Powell 
under the Age of ſeven J. held, That when a Child is ſent with the Parents by reaſon of N urture, it gains 
Years, Vide ante 427 no Settlement; but here the Children did not come to Milton by Order Th 
470. Comb. 382 381. ; 1 


3 Salk. 259. 8. C. 6 Mad. Childrens Settlement ſhall not be divided from the Father, for that would be 


87. Hoſt 578. Set. and natural. When a Man gains a Settlement for himſelf, his Wife and Servants, f. 
Rem. 239, 242. ſhall gain a Settlement for his Children alſo; but if a Widow having Children 


under the Age of ſeven Years, marries a Man of another Pariſh, the Children 
ſhall go with the Mother for Nurture, but after ſeven Years of Age they ſhall be 
ſent back to the Pariſh where their Father was ſettled, for ſhe cannot gain a Set. 
tlement for them in this laſt Pariſh, being under Coverture, and having a Set- 
tlement there herſelf only as Part of her Huſband's Family, from whom ſhe can. 
| not be ſevered. Holt C. J. Birth is a Settlement, and the firſt Settlement; and 
there muſt be another ſecond Settlement by forty Days, Fc. to alter the primar 
Settlement. A Child under the Age of ſeven Years is accounted a Nurſe-Child, 
If a Child be put out to Nurſe, or for Education, though it be above ſeven Years 
P. 529 old, it gains no Settlement thereby, as it was held in Sir Paul Jenkin/or's Cafe, 
; | The Queſtion jhere is, Whether the firſt Settlement by Birth be altered? It is 
hard, I confeſs, to remove the Child from the Father. Geuld J. The Child may 
be removed after the Age of ſeven Years, but not before; he is ſent with his 
Father for Nurture only. Holt C. J. Suppoſe the Father and Mother come to 
A. and then go to the Pariſh of B. and within forty Days the Mother be delivered 
of a Child ; the Child, though legitimate, ſhall be ſettled where it was. born, 
The principal Caſe is fit to be well conſidered ; the Father indeed ought to main- 
tain his Children, but the Qyeſtion is, Whether the Children by living with the 
Father gain a Settlement ? The Juſtices cannot remove the Children from the 
Father till he fall to Decay. Afterwards this was moved again. E- per Ho! C.]. 
The Queſtion is, When the Father comes with his Children to Millon, and gains 
a Settlement there, whether that does not alſo give a new Settlement to his Chil. 
dren, and unſettle them as to Cumner, the Place of their Birth? If a Father be 
ſettled and die, -his Wife being big with Child, and after that the Mother dies 
before ſhe is delivered, and afterwards the Child is born, the Child is ſettled 
there by his Birth. In this Caſe the Sertlement of the Father at Milton, is 
Settlement to the Children. The Child is ſettled by Birth only, where tis an ac- 
cidental Settlement. The Order was quaſhed. 


Ante, pl. 11. $.C, Inter The Pariſhes of Farringdon and Wilcot. Paſch. 2 Ann. B. R. 


. H. Being ſingle, was hired for a Year; after he had ſerved three Quarters of 

(13) the Ye r he married, and 8. Juſtices removed him to his os laſt 
: _ legal Settlement. Et per Cur?, The Contract being good, the Juſtices have no 
3 A _ Poder to remove him from his Maſter before the End of the A for they can- 
performing the Service, not annul tlie Agreement between Maſter and Servant, unleſs it be upon Com- 
gains a Settlement. Vide plaint of the Maſter, Settled or not ſettled, was not before the Court. But as 
ante, pl, 6. to that, viz. Whether ſuch Perſon ſerving out the Year would gain a Settle- 
ment? Holt and Gould held, The Word unmarried went only to the Hiring. 

Powell contra, That it went to the whole Service, by reaſon of the Word ib. 
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* P. 530 


* Inter The Pariſhes of ES: and Woolfall, Trin. 2 Ann. 
ehe | 3 2 | N wa 5 1 
iſhioner of the Pariſh of A. came to B. with a Certificate, according to Oertificate-man is EP 
1 155 Act of Parliament; and the Juſtices reciting that Matter, and . : 
becauſe he was likely to become chargeable to B, ſent him back to A. Vinning- 1 
an moved to quaſh the Order, becauſe he is not removeable till he is actually 
chargeable by the expreſs Words of the Act 8 & 9 . 3. c. 30. Et per totam 
Curiam the Order was quaſhed, nit. Mr. Broderick agreed the Exception, 
but ſaid the Reaſon of the Removal was, becauſe the Certificate was wrong, 
and that the Seſſions have Authority in this Matter; for an Appeal lies to them 
within the Equity of 14 Car. 2. where a Certificate is made and ſigned by two 
Juſtices. Powell J. contra. If there was a Fault in the Certificate, 1t ought to 
appear to be the Reaſon why he was ſent back, and the Juſtices at Seſſions have 
not a Juriſdiction by Way of Appeal upon ſuch a Certificate. 


Titer The Inhabitants of Malden and Fletwick. Trin. 2 Ann. | 
LE B. R. e | | 


| | 3 0 
N Order was made reciting, That whereas Complaint has been made unto Order of RS of Cer. 
us by the, Sc. that J. S. who is lately come into the Pariſh of, &c. with a 3 — 14 
Certificate according to 8 & g V. 3. is actually chargeable to the Pariſh, and — — — char- 
quaſhed ; for the Juſtices muſt adjudge him to be chargeable, or at leaſt muſt N 
ſay it appeared to them that he was ſo; but the Juſtices need not ad- 


judge the Place that gives the Certificate to be the Place of his laſt legal Settle- 
ment. : „ 


Inter The Pariſhes of All-Saints and St. Giles in Northampton, Trin. 
| 1 Ann. B. R. 


ID | 16 2 2 
PO N an Appeal a Special Order was made, and the Caſe was; One FR IR, hee GON the | 
6 was born at 4. and came and lived at B. ſome Years, but never gained any Pariſh giving it, only a- 
Settlement there; then he removed to C. for Convenience of getting his Liveli- 84'»# the mo ” 2 
hood, and B. gave him a Certificate acccording to the late Act. The Man became 3 paul hung 
chargeable, and was ſent back to B, who found that he was laſt legally ſettled at Hott 578. 8. C. 

A. and ſent him thither. Et per Holt C. J. The Reaſon of the Act of Parliament 

about Certificates, was only to encourage Pariſhes where poor Perſons were mind- | 
ed to go, to receive * them; and therefore it enacts, That when the poor Perſon + P. 531 
ſhall be chargeable, the Pariſh which gave the Certificate ſhall receive and provide 

for him as a ſettled Inhabitant, which Words lay an Obligation upon the Pariſh 

which gave him the Certificate to receive and provide for him againſt that Pariſh . 

which they gave the Certificate to. But as to all other Pariſhes, they are as they 

were before, for the Concluſion is only by reaſon of the Words of the Act of 

Parliament, which extend only to the Parifh to which he was ſent ; by Conſe- 

quence the Concluſion can extend no farther. Powell J. This Way of giving 
Certificates was a Thing commonly practiſed before this Act of Parliament, and 

it was made only to oblige the Pariſh who gave the Certificate to receive him again 

of tue other Pariſh to which the Certificate was given: But the Intent of that 

= not to make a new Settlement which was not before. But per Holt C. J. 


uch Certificate is a mighty Evidence before the Juſtices; and ſo is a Demand 


and Refuſal of a Converſion, which yet being ſpecially found, will not be a 
Converſion, LC | | 


| Tawny's Caſe, Hill. 2 Ann. B. R. 2 Ld. Raym. 1009. 8. C. 


a | LF 1 2 : 
74% NY being Overſeer of the Poor of Little Port in the Iſle of Ely, laid No Mandan! ies to the 
out his Money in the Relief of the Poor, and was turned out of his Office Overſcers to make a Rate 
tte Juſtices, before the End of the Year, by which means he loſt the Oppor- to reimburſe former Over. 
Unity of makin a Ma 


7 Z - — { Vid . A "Wiz 
| ga Rate to reimburſe himſelf: Upon this he obtained a Manda- _ i "Po & 19. 8 
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Poor, Poors Rates Vagrants, c. 

Inter The Inhabitants of the Pariſhes' of Cumner and Milton in the 
3 County of Berks. Trin. 1 Ann. B. R. 

'TPON a Special Order of Seſſions the Caſe was, H. was ſettled at Cumner, 


and had ſeveral Children born thete: Afterwards he removed to Milton, 
and gained a Settlement there, by rentinga Tenement of the Value of 10. ger Annun, 


ö (12 
Father ſettled at A. re- 
moves to B. with his Chil- 
dren, and gains a new 


Settlement there, and fo He became poor, and his Children under the Age of ſeven Years were ſent back to 


do the Children, though Cumner, by order of two Juſtices, which was confirmed at the Seſſions. . Pirpell 
under the Age of ſeven J. held, That when a Child is ſent with the Parents by reaſon of Nurture, it gaing 
Years, Vide ante 427, no Settlement; but here the Children did not come to Milton by Order, The 
470, Comp, 128 ae: Childrens Settlement ſhall not be divided from the Father, for that would be 
3 Salk. 259. S. C. 6 Med. mpg. ; 3 un- 
87. Holt 578. Set. and natural. When a Man gains a Settlement for himſelf, his Wife and Servants, he 
Rem. 239, 242. ſhall gain a Settlement for his Children alſo; but if a Widow having Children 
c | under the Age of ſeven Years, marries a Man of another Pariſh, the Children 
ſhall go with the Mother for Nurture, but after ſeven Years of Age they ſhall be 
ſent back to the Pariſh where their Father was ſettled, for ſhe cannot gain a Set. 
tlement for them in this laſt Pariſh, being under Coverture, and having a Ser. 
tlement there herſelf only as Part of her Huſband's Family, from whom ſhe can. 
\ | not be ſevered. Holt C. J. Birth is a Settlement, and the firſt Settlement; and 
there muſt be another ſecond Settlement by forty Days, Sc. to alter the primar 
Settlement. A Child under the Age of ſeven Years is accounted a Nurſe-Child. 
If a Child be put out to Nurſe, or for Education, though it be above ſeven Years 
P. 529 old, it gains no Settlement thereby, as it was. held in Sir Paul Jenkinſon's Cafe, 
- | The Queſtion here is, Whether the firſt Settlement by Birth be altered? It is 
hard, I confeſs, to remove the Child from the Father. Geuld J. The Child may 
be removed after the Age of ſeven Years, but not hefore; he is ſent with his 
Father for Nurture only. Holt C. J. Suppoſe the Father and Mother come to 
A. and then go to the Pariſh of B. and within forty Days the Mother be delivered 
of a Child; the Child, though legitimate, ſhall be ſettled where it was born. 
The principal Caſe is fit to be well conſidered ; the Father indeed ought to main- 
tain his Children, but the Qyeſtion is, Whether the Children by living with the 
Father gain a Settlement? The Juſtices cannot remove the Children from the 
Father till he fall to Decay. Afterwards this was moved again. Et per Ho! C. J. 
The Queſtion is, When the Father comes with his Children to Millon, and gains 
a Settlement there, whether that does not alſo give a new Settlement to his Chil- 
dren, and unſettle them as to Cumner, the Place of their Birth? If a Father be 
ſettled and die, his Wife being big with Child, and after that the Mother dies 
before ſhe is delivered, and afterwards the Child is born, the Child is ſettled 
there by his Birth. In this Caſe the Settlement of the Father at Milton, is a 
Settlement to the Children. The Child is ſettled by Birth only, where 'tis an ac- 
cidental Settlement. The Order was quaſhed. 


Ante, pl. 11. S C. Inter The Pariſhes of Farringdon and Wilcot. Paſch. 2 Ann. B. R. 


A. Being ſingle, was hired for a Year ; after he had ſerved three Quarters of 
8 TN . „„ ear he married, and the Juſtices removed him to his Place of laſt 
for a Vear, marrying be- legal Settlement. Et per Cur', The Contract being good, the Juſtices have no 
fore the Vear expired, but Power to remove him from his Maſter before the End of the Vear; for they can- 
performing the Service, not annul the Agreement between Maſter and Servant, unleſs it be upon Com- 
gains a Settlement. Vide plaint of the Maſter. Settled or not ſettled, was not before the Court. But as 
ante, pl. 6. to that, viz. Whether ſuch Perſon ſerving out the Year would gain a Settle- 
ment? Holt and Gould held, The Word unmarried went only to the Hiring. 
Powell contra, That it went to the whole Service, by reaſon of the Word l. 
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| 


Inter The Pariſhes of Little-Kire and Woolfall. 
| 4 k + Fahy | 


g | (14) 
iſhioner of the Pariſh of 4. came to B. with a Certificate, according to Certificate pan is not re- 
1 15 Act of Parliament; and the Juſtices reciting that Matter, and e of 
becauſe he was likely to become chargeable to B. ſent him back to 4. Winning- | 
ian moved to quaſh the Order, becauſe he is not removeable till he is actually 
chargeable by the expreſs Words of the Act 8 & g . 3. e, 30. £f per totam 
Curiam the Order was quaſhed, 21H. Mr. Broderick agreed the Exception, 
but ſaid the Reaſon of the Removal was, becauſe the Certificate was wrong, 
and that the Seſſions have Authority in this Matter; for an Appeal lies to them 
within the Equity of 14 Car. 2. where a Certificate 1s made and ſigned by two 
Juſtices. Powell J. contra. If there was a Fault in the Certificate, it ought to 
appear to be the Reaſon why he was ſent back, and the Juſtices at Seſſions have 
not a Juriſdiction by Way of Appeal upon ſuch a Certificate. 


Trin. 2 Ann, * P. 530 


Inter The Inhabitants of Malden and Fletwick. Trin. 2 Ann, 
Lo. B. R. 


1 1 ( 15 ) 
N Order was made reciting, That whereas Complaint has been made unto Order of Removal of Cer. 


FN us by the, Sc. that J. S. who is lately come into the Pariſh of, c. with 


Certificate according to 8 & g VV. 3. is actually chargeable to the Pariſh, and him to be actually char- 


quaſhed ; for the Juſtices muſt adjudge him to be chargeable, or at leaſt muſt nets 5 Igen. 
ſay it appeared to them that he was ſo; but the Juſtices need not ad- 


judge the Place that gives the Certificate to be the Place of his laſt legal Settle- 
ment. | e 


a tificate- man muſt adjudge 


Inter The Pariſhes of All-Saints and St. Giles in Northam 
1 Ann, B. R. 


| | | 6 of 
PON an Appeal a Special Order was made, and the Caſe was; One FE N the 

6 was born at J. and came and lived at B. ſome Years, but never gained any Pariſh giving it, only a- 
Settlement there; then he removed to C. for Convenience of getting his Liveli- gainſt the N N 0 8 
hood, and B. gave him a Certificate acccording to the late Act. The Man became eee 1 lg 
chargeable, and was ſent back to B. who found that he was laſt legally ſettled at Holt 578. 8. C. 
A. and ſent him thither. Et per Holl C. J. The Reaſon of the Act of Parliament 
about Certificates, was only to encourage Pariſhes where poor Perſons were mind- | 
ed to go, to receive * them; and therefore it enacts, That when the poor Perſon + P. 531 
ſhall be chargeable, the Pariſh which gave the Certificate ſhall receive and provide | 
for him as a ſettled Inhabitant, which Words lay an Obligation upon the Pariſh 
which gave him the Certificate to receive and provide for him againſt that Pariſh . 
which they gave the Certificate to. But as to all other Pariſhes, they are as they 
were before, for the Concluſion is only by reaſon of the Words of the Act of 
Parliament, which extend only to the Pariſh to which he was ſent; by Conſe- 
quence the Concluſion can extend no farther. Powell J. This Way of giving 
Certificates was a Thing commonly practiſed before this Act of Parliament, and 
it was made only to oblige the Pariſh who gave the Certificate to receive him again 
of tie other Pariſh to which the Certificate was given : But the Intent of that 

bin not to make a new Settlement which was not before. But per Holt C. J. 


uch Certificate is a mighty Evidence before the Juſtices; and ſo is a Demand 
- e of a Converſion, which yet being ſpecially found, will not be a 
onverſion. „ 


| Tawny's Caſe, Hill. 2 Ann. B. R. 2 Ld, Raym. 1009. 97 C. vn 


— 3 1 ED | 
74, M being Overſeer of the Poor of Little Port in the Iſle of Eh, laid No Mandamis Nie fo the 
out his Money in the Relief of the Poor, and was turned out of his Office Overſcers to make a Rate 


by the Juſtices, before the End of the Year, by which means he loſt the Oppor- to reimburſe former Over. 
tunity of making a Rate to reimburſe him | 


ſelf : Upon this he obtained a Mande- p15. 5 Kod ee 
Vor, II, | A mus 6 Mod. 97. S. . 


4 N 


from B. afterwards rever- 


. — — 88 


de... 
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Poor, Poor's Rate, Vagrants, &c. 


i Salk. Wo. Caſes * 4 mus directed to the Churchwardens and Overſeers of the Poor, to make a Rate to 
104. 0 a a f "A ok | 
= 5 * "a Relief of reimburſe him; Mr. Parker and Mr. Eyre argued, That there could be no ſuch 


Ante pl. 3. Charge, neither by Common Law nor by the Statute 43 Eliz. Et per 
* We — order the Pariſh or Grendel by a Aan to make * Binge - 
Money to reimburſe an Overſeer, but only to raiſe Money for the Relief of the Pie 
nor can they make a Rate otherwiſe : The Act of Parliament is exprelsly ſo and 
muſt be purſued : An Overſeer is not bound to lay out Money till he has ir, if 
he does, he muſt make a new Rate for the Relief of the Poor, and out of that 
he may retain to pay himſelf : Tawny ſhould have done ſo; he truſted where he 
needed not have done it : he has not purſued the Means the Statute gave him, 
and we cannot relieve him. Et per tot. Curiam, The Mandamus lies not; ih 


— 


5 
——_———— 
— 


5 Et nota per Cur', The Churchwardens and Overſeers may make a Rate 
of themſelves. Weld and Page pro le Mandamus. | 8 
P. 532 | * Inter The Pariſhes of Weſtbury and Coſton. Hill. 2 Ann. B. B 

( , , | | N 


Baftard born at A. pend- Woman big with Child was removed by Order of the Juſtices from . 
1 to Caſton, and pending the Order, 3 the next 4 — Seſſions, 12 75 
| ſed, if ſettled at B. Vide delivered of a Baſtard Child: Caſton appealed, and thereupon the Order of the 
ante 427, 485, & 528. two Juſtices was reverſed ; but the Child was ſent back to Cofton, as the Place of 
| | | its Birth. Et per Holt C. J. Though here be no Fraud, here was a wrongful 
Removal, and the Reverſal makes all void ab initio: Fraud, or not Fraud, is 
not material in this Caſe; but the Settlement of the Child depends upon 
the Removal, for if that was wrong, they ſhall not eaſe themſelves by it. 


Tracy verſus Talbot. Trin. 3 Ann. Coram Holt C. J. M Ni 
7 | | 


Qty) | 
Aſſeſſments for the Poor ; ng | 
— —_— — A; Took Part of a Houſe in the Pariſh of D. on the 3d Day of Decemb. and 


ly. 6 Mod. 214. 8. C. was rated as an Inhabitant, and was diſtrained for a Quarter's Rate the 
3 Salk. 260. Set. and Chriſtmas following; but-the Diſtreſs was taken before Chriſtmas on a general 
Rem. 235. Holt 58 1. Warrant made for the whole Year; and in Replevin upon Evidence it was ruled 
per Holt C. J. 1ſt, That if two ſeveral Houſes are inhabited by ſeveral Families, 
who make and have but one common Avenue or Entrance for both; yet in 
reſpect of their Original, both Houſes continue rateable ſeverally, for they were 
at firſt. ſeveral Houſes ; and if one Family goes, one Houſe is vacant : But if 
one Tenement be divided by a Partition, and inhabited by different Families, 
viz. the Owner in one, and a Stranger in another, theſe are ſeveral Tenements, 
ſeverally rateable, while they are thus ſeverally inhabited; but if the Stranger 
and his Family go away, it becomes one Tenement. 2dly, That H. could not be 
rated for the whole Quarter, for Poors Rates are to be aſſeſſed monthly by 
the Statute; and by this Means a Man cannot move in the Middle of a Quar- 
ter, but he muſt be twice charged. 3dly, That H. could not be diſtrained 
by Virtue of the general Warrant made before the Rate; but there ought to be 
a a ſpecial Warrant on purpoſe. 4thly, That a Diſtreſs could not be taken for 2 
- Quarter's Rate before the Quarter was ended ; but the Jury ſaid the Cuſtom 
was otherwiſe. | 
F. 834 3 g | ns 
(20) | Domina Regina verſus Hedges. Mich. 4 Ann. B. R. 
Upon Appeal from Allow. Ed 5 | 
ance of Overſeer's Ac- N Order was made at the Quarter Seſſions upon Appeal: The Caſe was, 
counts, deir Jud nar in Hedges, an Overſeer of the Poor, accounted before two Juſtices, and tus 
ny atk Ming 66 wo Account was allowed; the Pariſh appealed to the Quarter Seſſions from this 
Juſtices ought to do. Allowance, and they diſallowed the Account, and ordered him to pay ſo much 
Vide ante 525. Pl. 5, Kc. over, which they adjudged to be in his Hands; and for not doing this, they com- 
ib. & 6 Mod. 77, 97 mitted him. Mr. Eyre moved to quaſh this Order, becauſe by 43 Eliz. c. 2. ſet. 4. 
| | they ſhould have levied the Arrears by Diſtreſs and Sale, and in Default of Diſ- 
as have committed him : And the whole Court agreed, That the Juſtices at the 
Seſſions upon the Appeal muſt execute their Judgment in the ſame Manner 4 
the two Juſtices muſt do, and that the two Juſtices muſt have ſent their Procels 
to diſtrain, and upon a Return to that, that there was no Diſtreſs, ſhould — 
| 5 commi 


— — n 


— Poor, Poor's Rate, Vagrants, &c. 


* POE 5 TONE LE TORS | 
— K 


mitted him. T hen Darnel moved that it might he only quaſhed as to this 
_ Quod fuit conceſſum per Cur'. Then Mr. Eyre objected to that, viz, That 
ay Order, as recited in the Order of Appeal for the Allowance of the Ac- 
ey was not by two Juſtices Quorum unus ; ſed non allocatur; We cannot judge 


of that upon a Recital, ſo as that you may take Advantage of it; you mult bring in 
that Order by Certiorars. » | | 


Inter The Pariſhes of St. Bride's and St. Saviour's. Hill, 4 Ann. 
£4 B. R. ä . : 
Perſon was ſent from St. Bride's in London to St. Saviour's in Southwark, Apprentice 2 gain A 
gr upon an Appeal a Special Order was made : The Caſe was, B. was 1 2 3 
bound Apprentice for four Years to J. 6. and lived out theſe four Years at &.. 497-pl. 28. S. C. Set. and 
Bride's with him; F. S. was only a Lodger and had no Settlement there. And Rem. 87 
the Court held the Apprentice was well ſettled in Sz. Bride's, for he was not a 
perſon removeable, nor does his Settlement depend on his Maſter, as that of a 
Wife on her Huſband for a Setttlement; but he gains a Settlement for himſelf 


within 14 Car. 2. by forty Days Inhabitation, and ſo of a hired Servant; but the 
| Matter went off upon another Exception. 


* Jenkin's Caſe. Paſch. 5 Ann. B. R. P. 634 


| | 1 „ 

AN Order of Seſſions was made, that the Defendant ſhould pay 2 5. per Week. Order to Coed his Fa- 

| A towards the Support of his Father, till that Court ſhould order the con- ther till cone i order the 
trary ; which was held good, becauſe it was indefinite and no ſet Time limited; ta 8990s 


and if an Eſtate happened to fall to him, they might apply to the Juſtices ; other- 
wiſe if a Time was limited. | 


Domina Regina verſus The Inhabitants of Buckingham. Paſch. 5 Ann. 
B. R. O ; 


* 


| (23 ) 

Special Order was made, wherein the Caſe was; H. being a poor Perſon went Nothing makes a Settle. 

to Buckingham, where he took Part of a Houſe of W. T. at 3 JI. per Annum, _ el 3 
and inſiſted when he took this Apartment, that he would pay no Taxes for it, but „ery words. Vide ante 
that the Leſſor ſhould ; this was agreed to, his Rent being the more and the 478, 523, 524. pott 536. 
greater upon that Account: This appeared upon Evidence, and alſo that this 1 Show. 12. Comber. 
Apartment before the Taking, and while he continued in it, was diſtinct from the 282. 85 3 mu I, 
reſt of the Houſe without Communication, and was taxed as a Houſe of itſelf, $# = 797 592 


and that the Tax was laid upon V. J. the Leſſor; and that while H. lived there — * 
he took his Freedom in the Corporation, and once voted as a Freeman at the Elec- 
don of Bailiffs for the Corporation. The Juſtices at the Quarter. Seſſions adjud- 
ged this to be a good Settlement: But upon the Motion of Serjeant Broderick it 
vas quaſhed: He inſiſted that ſince the explanatory Act 3 & 4 V. & M. nothing 
makes a Settlement within that Statute that not comes within the Words; an ex- 
. Act implying a Negative of any Thing elſe Et per Holt C. J. and Powel 


Coming into à Pariſn and being taxed by the Pariſh, made a good Settlement 
without a Notice in Writing, within the Statute Fac. 2. But the Law is altered 


WJ 34 V. & M. and as to his Voting they could not take Notice that that 
implied a Settlement; for a bare Reſidence might by the Conſtitution of the Cor- 


poration, intitle him to that, and his Voting was an Act that related to the Cor- 


poration, and not to the Pariſh. 


Inter The Inhabitants of the Pariſh of Dunsfold and Ridgwick, p. 535 
Mich. 9 Ann. B. R. „ 


1 WY DRY! 3 — (24) 
appeared by a ſpecial Order, that one was hired as a Servant to live at Two ſeveral Hirings for 


Ridgwick for Half a Year, and after that was hired again to live there for Half a Year, and Service 
other Half Year with the ſame Perſon, and thereupon ſerved a Year in one for a Year, not ſufficient to 


Painged entire Service, but by ſeveral Hirings : Sir Peter King urged, That gain a Settlement. Black 


ere Was a Service for a Year, and a Hiring for a Year, though by ſeveral Con- 
2 


191. S. C. 
tracts; 


* 
* 3 


A7 


contra. 


Poor, Poors Rates, Vagrants, &c. 


tracts; and that the Hiring need not be by one entire Contract, and that & it had 
been held; and he cited a Caſe, where H. took a Tenement of 57. a Year Ny 
alſo another Tenement of 5/7. a Year, and occupied both, and this was helg 10 
be a Renting of a Tenement of 10 J. per Annum. Er per Cur, It ought to be 
one entire Contract, and one entire Service; the one is required by the Statute as 
well as the other. If a Service under ſeveral Cbntratts ſhall - gain a Settlement 
one that ſerves by the Month, by the Week, or by the Day, may, if he continue, 
a Year, gain a Settlement; one may hire by the Day for Charity; but there is 
Danger of, being chargeable in hiring ſuch a Perſon by the Year: For ſuch 2 
Term as a Year it is not ſuppoſed a Maſter would hire one, unleſs able of Bod 
and ſo a Perſon not likely to become chargeable. Alſo the Chief Juſtice obſeryed 
that by the Statute of Eliz. the Retainer of Servants was for a Year; that 14 
Car. 2. requires forty Days Stay, and that this was inconvenient, for by gainin 
a Settlement in forty Days, Servants grew inſolent; and that theſe latter Ag: 
viz. 3&9 4 M. 3. c. 11. 8 89 W. g. c. zo. do but turn the forty Days Service 
into a Year's Service, and the Hiring to be a Retainer for a Year according to the 
Statute of Eliz, 5 | 


Vide ante 5 30. con. Inter The Inhabitants of the Pariſh of Honiton and IN Mary-Axe. 
1 | Mich. 9 Ann. B. R. „ 
( 2 | 


) i | 
Certificate concludes the H, Came to Honiton with a Certificate from the Pariſh of A. after this he went 
2 110 bo. 2 to bs to the Pariſh of B. and now being ſent to the Pariſh of A. the ſaid Pariſh 
Ae Caf L. E. 9. Vid, offered to prove that he was ſettled at the Pariſh of St. Mary Axe; and the Queſ- 
the Caſe of St. Giles's in tion was, Whether 4. was bound by the Certificate as to Honiton only, or con- 
Northampton. ante Pl. 16. cluded as to all Pariſhes whatſoever? Et per Cur*, Before the Statute a Certifi- 


cate was only an Evidence of a private Undertaking between the Pariſhes, in the 


P 536 Nature of a Contract; but now 'tis a folemn Acknowledgment, like the Conu- 


zance of a Fine: And thereby the Party. is owned to be legally“ ſettled there, 
and that they will provide for him; and as all other Pariſhes on this Certificate 
are bound. to receive him, ſo the Pariſh that certifies is concluded as to all other 
Pariſhes. And there is no Reaſon why it ſhould differ from an Adjudication, 

ſince this is the Acknowledgment of the Pariſh ſigned by the proper Officers, and 
made before two Juſtices of Peace, who are proper Judges, and upon leſs Evidence 
could have adjudged it a Settlement, by which Sentence all Parties would be 
bound, and there 1s no Remedy but to repeal it. 


| Tater The Pariſhes of Evelin in Oxfordſhire and Rentcomb in Glouceſ- 
| terſhire, Hill. 10 Ann. B. R. 

6 | : 3 
Renting 1 J 1 N Order was drawn up ſpecially to have the Opinion of the Court, Whe- 
per Annum gains a Settle- ther renting of a Water-Mill of 10 J. per Annum would make a Settle- 
ment. Vide ant. 492, ment? Et per totum Curiam clearly, a Mill is a Tenement, and the Renting 
5250. dag * thereof muſt gain a Settlement within the Statute. | 

| Inter The Pariſhes of Gatton and Milwich. Hill. 10 Ann. B. R. 
. | 


Pariſh-Cletk A FINE N Order was drawn up ſpecially for the Opinion of the Court ; and the 
by the Parſon is in for Queſtion was, Whether one appointed Clerk of the Pariſh by the Parſon, 
Life and gains a Settle- and executing the Office for a Year, ſhould gain a legal Settlement within 3 & - 
m— 3 wo W. & M. of which the Words are, viz. ſhall execute any annual Office or Charge! 
4 3 * C. Set. and For it was objected, that this was not an annual Office, Mr. Lechmere contro: 
Rem. 158. The Intent of the Act was, That no Office under an annual one ſhould gain 7 
Settlement, and majus continet in ſe minus. On the general Nomination to the Of- 
fice of Pariſh Clerk he is in for Life. Poel J. His being put in by the Parſon 
makes no Difference, no more than where the Conſtable is put in by the Leet 
and not by the Pariſh; *tis more than an annual Office, he is not removeable and 
has Fees. Eyre J. He is but a Servant to the Perſon at Will : Where he comes 
in by Election, he has an Eſtate for Life by the Cuſtom, but here is no Deed ot 


Writing: How can he have an Eſtate for Life in this Office ? Powel ] F.. 


* 
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that Rate he has not an Office at Will; for a Man cannot have ah Office at Wilt 

vithout Deed. The Office of Churchwarden was by Common Law, and yet 

that is for a Year without any Deed or Writing: So *tis of a Pariſh-Clerk, he n 
is by Common Law an Officer, and is in for Life without Deed ; fo ruled ab- 

ſeme Parker C. J. | 


* 
f 
* er I 1 % 
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* Powers: * P. 537 
? Þ9 8 | Low. 1424-4 W 265. 
| | E | „ 8 "IRA 1 Mod. 318. 6 Co. 33. 
Winter verſus Lovedore. Mich. 9 Will, 3. B. R. 1 Ld. Raym. 8 Co. e 
„ l 
| . | 78, &c. Vid. 6 Mod.*20. 
N Zjement a Special Verdict was found, That G: P. was ſeiſed of the Ma- e 
nor of M. and on the Marriage of his Son, ſettled the ſaid Manor to the Power to demiſe any 
Uſe of himſelf for Life, Remainder to his Wife for Life, Remainder to his ef the demeſne 
Son in Tail, with a Proviſe, That he ſhould have Power during his Life; and Cog 3 2 3 
o the Wife after him, to demiſe the Premiſſes in Poſſeſſion, for one, two, or 3 Vid. Ray. 132. 
three Lives, or in Reverſion for one, two, or three Lives, or thirty Years, or Pop. g. Yelv. 222. 
for any Number of Years determinable on one, two, or three Lives, fo as ſuch Moor 494. 2 Lev. 60, 
Demiſe be not of the Demeſne Lands. G. P. reciting that F. S. and his Wife er N W 
held a Copyhold Tenement for Life, demiſed the ſaid Copyhold Tenement to ; - ** * 1 Inſt. 
the Leſſee for thirty Years, to begin after the Death, Surrender, or Forfeiture 
of J. S. and his Wife; and the Queſtion being, Whether this Leaſe of a Copy- 
hold was purſuant to, and warranted by the Power? It was held in this Cafe by 


Holt C. J. : 


iſt, That any Leaſe, to commence in futuro, is in ſome Senſe a Leaſe in Re- 
verſion, as it is oppoſed to a Leaſe in Poſſeſſion ; but a Leafe within ſuch a 
Power muſt be conſtrued of a Leaſe to commence in Poſſeſſion after another 
Leaſe or Intereſt already created before the Reſervation of the Power and not 
after; and that a Leaſe to commence after any other Leaſe, is properly a Leaſe 
in Reverſion ; but that a Leaſe for Life, to commence after another Leaſe in 
Being, is a concurrent Leaſe ; becauſe a Freehold cannot expect, but muſt com- 
mence in Poſſeſſion preſently ; however, this may be ſaid to be a Leafe in Re- 
verſion within ſuch Powers: | : : 

2dly, That G. P. might make a Leaſe in Reverſion abſolutely for thirty Years; 
by Virtue of this Power, becauſe the Limitatiohs and Reſtrictions are disjoined, 
and the latter Part is carried on by Way of Enlargement of the Power; to which 
Turton and Eyre agreed, Rokeby diſſentiente. | | 

3dly, That this Leaſe was void, becauſe it was of Copyhold Lands; for by 
a Grant of the Demefnes the Copyholds will paſs ; and by the fame Reaſon, by . 
excepting the Detheſnes the Copyholds “ are excepted ; and the rather; becauſe * P. 538 
the Power is derived out of the Inheritance, and the Tenant at Will by his Leaſes 
might deſtroy the Copyhold; which is unreaſonable ; and if there were nothing 
elle for the Power to work upon in this Caſe, he may by Virtue thereof demiſe the 
| Rents and Services. | N 8 . | 


Lord Kilmurry contra Geery. Paſch: 12 Ann. In Canc', 


exceeding the Sum of 3000 J. he may charge it with 3000 J. and the Intereſt with a Sum of Money, 
lides ; for the Intention is to charge the Premiſſes with 3000 J. principal Money, imports Intereſt thereof 


and that of Courſe carries Intereſt, and none would lend ſuch Sum on ſuch Se- Ale. Vide Chan. Rep. 
curity, if the Law were otherwiſe, | | 18, 23, 281, 363, &c: 
nnn 9 | Eq: Ab. 341. p. 4. S. C. 


* was held, That if a Man has Power to charge Land with any Sum not power to 8 Lands 
be 
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Pꝛeſcription. 


Star verſus Rookeſby. Mich. 9 Ann. B. R. vide Tiele Fences, | 
Vol. 1. g. 333. | 


— —— — — N — 
— 


„ p. 3 * Preſentation, Admiſſion, Institution. Inductton. 


Vide Hob. 302. 3 Leon. 


. Hele ver/us The Biſhop of Exeter. Mich. 3 W. & M. B. R= 
El, 518. . | 67 5 
3 . . 313. S. C. 4 Mod. 134. 2 Lutw. 1094. Farliam ent Caſes 88. Nel. Lutw. 348. Carth. 311. Holt. 60g. 
I : 3 | | 1 
Where the Ordinary re- N Quare Impedit the Biſhop pleaded, That the Church became vacant on the 


fuſes quia inſufficiens in 1;th Day of April, and that the Plaintiff preſented to him on the jgth Day 
ag rang and re ia ge Of May following one Hodder; That he examined Hodder, and found him pe. 
5 Co. 57, 58. 1 And. 189, ſonam minus ſufficien” in literaturd, ac ed ratione fore perſonam inhabilem & minins 
190. 3 Leon. 198, 199, idoneam ad babend. beneficium cum curd animarum, and therefore refuſed him on 


&c. Cro. El. 242 Hob. the 20th Day of June, and gave the Plaintiff Notice; and becauſe no other was 


290. Carth., 311. 2 Eutw. preſented within ſix Months after the Avoidance, he collated the other Defen. 
1094, &c. dant (the Incumbent) who was inſtituted. The Incumbent pleaded to the ſame 
Effect. The Plaintiff replied, That Hodder, at the Time of his Preſentation, 
was Vicar of another Church: That he was Home literatus, and in Prieſts Or- 
ders: That he was licenſed to preach ; and had celebrated Divine Service many 


Ordinary may examine | Tat PLP by 
1 | Years, and was ſufficienter literatus to celebrate the fame. There was a Rejoinder 


and refuſe ; but it muſt be 


in convenient Time, and Surrejoinder, (which were laid out of the Caſe) and thereupon a Demurrer. 


Et per Cur, 1ſt, The Ordinary muſt examine in convenient Time, and after 

that refuſe in convenient Time; if he does not, he is, a Diſturber by his Delay. 

2dly, If the Ordinary refuſe, quia crimineſus, he need not give Notice of his Re- 

fuſal, for the Crime is as much in the Conuſance of the Patron as cf the Biſhop, 

3 ; and in that Caſe the Lapſe ſhall incur from the Avoidance ; but if he refutz, 

SOR Dey of his ſuia illiteratus, he mult give perſonal Notice, and the Lapſe ſhall incur from the 

een Fon . Refuſal. 3 Cro. 119. 1 Lev. 31. Dy. 327. 2 Ra. 364. 23dly, That the Ordi- 

e e, nary might well refuſe him now, as unfit for this Cure, tho? he had been allewed 

for a former. Athly, It was not determined what Learning was neceſſary : 

While the Liturgy was in Laiin, that Language was undoubtedly neceſſary; 

g now indeed the Liturgy is in Tugliſh: Put it was obſerved that 13 Lliz. c. 12. 

requires a Clerk ſhould be able to anſwer his Ordinary, and give an Account oc 

his Faith in Lalin, according to the Articles. Sthly, The Court held this Plead- 

"30 © ing too general, becauſe it was not ſhewn what Learning he was defective in; 

N whereas it ought to be certain, becauſe it is traverſable; and if the Clerk die, 

to be tried by a Jury, and the King's Courts to judge of it; and the Law will 

the rather require a Certainty, becauſe this Anſwer is to diſable a Man in his 

Profeſſion, and prevent him of a Frechold. Judgment was given for tie 

Plaintiff, which was reverſed upon a Writ of Erior in Parliament. Par.:ament 
Caſes 88 to 104. „„ e 

8. C. 3 Lev. 382, &c. | 


4 Mod: 190. 1 Show. 501, Dominus Rex & Domina Regina verſus The Biſhop of London and 


1, 493, 413. Comb. 1 e 2 
125 #93, 15 Dr. Birch. Mich. 7 W. 3. B. R. 
eee 4 * 1 a Quare Impedit againſt the Biſhop of. London and Dr. Birch, for hindering 


created by Statute, it is to preſent to the Pariſh-Church of St. James's, the Declaration ſet forth, 


ſubje& to the ſame Rules That St. Martin's in the Fields being a great Pariſh, an Act of Parliament Ws 

_ eee, 3 made 1 Fac. 2. to take the Pariſh of St. James out of it, and make it a Pariſh 

— of it ſelf with Cure of Souls, and Dr. Tennifon, who was then Vicar of St. Ma” 

lin's, the firſt Rector; and appointing the Patronage, after the Death of Dr. 

Tenniſon, to the Biſhop of London and his Succeſſors, and the Lord 7Jermy! and 

his Heirs alternately : Yirtute cujus Dr. Tenniſon was firſt Rector, and being 
mY 


one, 


10, 


— 


— 


Preſcription, Admillion, &c. 


— 0 — N e 


ſo, was afterwards made Biſhop of Lincoln; whereupon it belonged to the King 
nd Quzen. to preſent by Prerogative: To this the Biſhop demurred, and 
Dr. Bir: b pleaded the Statute of 25 H. 8. and that by Virtue of the ſaid Act, 
the Archbiſhop of Cnterbury gave Dr. Tenniſon a Diſpenſation to hold this Church 
| in Comurdam z which the King confirmed, from the 22d Day of OFover till the 
irt of July following, Sc. To this the Attorney General demurred. 1ſt, It 
was objected for the Defendant that this Prerogative was unreaſonable - but the 
Court anſwered, That ſince the King made the Church void, it was no hard 
Matter that he ſhould be allowed to fill it ; and the Patron was not much hurt, 
tor it was only one Life exchanged for another; and Sir Giles Eyre held, That 
fa Parſon be promoted to be a Biſhop, the Church was void by the Common 
Lv; but the Reaſon of 1t was not from the Incompatibility, becauſe originally 
the Biſhop was incumbent of the whole Dioceſe, and ſerved the Cure by others: 
and the Court did admit that the Crown did not anciendly exerciſe this Preroga- 
tive, but the Pope did by Uſurpation ; and that notwithſtanding the Statute of 


Proviſors, 25 E. 3. the Pope would collate if the Incumbent was made a Biſhop, Before the 8 


. 3, 5. Owen 144. Then 7 H. 7. c. 8. was made againſt Proviſions; but the Pope preſented upon 


norwithſcanding that the Pope went on. Vide Cotton 458. Mo. 399. 3 Co. Promotion of the Incum- 
5, 6. Owen 144. Win. 94. 2 Cro. 691. Dy. 228. which was but a ſudden bent. 8 
Opinion. 
»adly, They held, that the King's Turn was not ſerved by the confirming the * P. 441 
Commen am; for the Diſpenſation was only to ſave the Avoidance, and the Con- 8 
firmation continued the Poſſeſſion, but transferred no Right. ä 
zaly, This being a new Patronage created by Act of Parliament, not in eſſe Hob. 289. 5 Co. 24. 
before, which appoints a particular Perſon to have the firſt Turn after the next 11 Rep. 67. 
Avoidance ; it was objected, That no Body could ſay the King ſhould preſent; 
when the Act faid otherwiſe ;- and this was therefore a Caſe exempt from the 
Prerogative : But the Court held, that the Act did not interfere with the Pre- 
rogative, If an Eſtate-Tail is created by Act of Parliament, it is ſubje& to 
ſuch Bars as other Lands intailed are. The Wife ſhall be endowed of a new 
Etiate, Viue 8 Co. The Prince's Caſe; à pari ratione a new Rectory ſhall be 
ſubject to the King's Prerogative. | 
4thly, It was objected, That this new Church, as to Dr. Tenniſon, was a kind 
of Donative, he coming in without Inſtitution and Induction, and that the pre- 
ſentable Parſonage does not commence till after him, by the Words of the Sta- 
tute; and that in Caſe of a Donative, the Promotion of the Incumbent does not 
make a Ceſſion. | 
Sed Curia conira : For in Point of Eſtate, The Right of Preſentation com- 
mences by the Pailing of the Act immediately; but in Point of Intereſt, not 


ull the Avoidance, Vide 3 Cro. 323. 10 Co. 107. 4 Mod. 190. Show. 164. 
3 Lev. 35 2. S. C. 8 | 


Ladd verſus Widdows. Mich. 1 Ann. B.-L, 


U PON a Motion by Serjeant Selby for a new Trial in a Quare Impedit, prefenuita ES deſtroy 
wherein the Point in Iſſue was, Whether the Church was Donative or Pre- Impropriation, but not a 
ſentatiye? Evidence was pretended of ſeveral Preſentations ; and the Court, viz. nag garde. obey 

Hot C. J. and Powell J. held, That tho' a Preſentation might deſtroy an Im- OY TY 
propriation, yet it could not deſtroy a Donative, becauſe the Creation thereof was 


by Letters Patent, whereby Land is ſettled to the Parſon and his Succeſſors, and 
e to come in by Donation. 
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e Preſentation, Admiſſion, Inſtitution. Induction. 


Vide Hob. 302. 3 Leon. 


47.6 Ga. e, ele verſus The Biſhop of Exeter. Mich. 3 W. & M. B. Rf 
py FER $. C. 4 Mod. 134. 2 Lutw. 1094. Parkarent Caſes 88. Nel. Luta. 348.  Carjh. 311. Hole. 60g, 


Where the Heer re- N Quare Impedit the Biſhop pleaded, That the Church became vacant on the 
Fuſes quia inſufficiens in 15th Day of April, and that the Plaintiff preſented to him on the 19th Day" 
| 3 e bee M ge Of May following one Hodder „ That he examined Hodder, and found him pes 
0 CTT („ß 
190. 3 Leon. 198, 199, idoneam ad habend. beneficium cum curd animarum, and therefore refuſed him on 
&c. Cro. El. 242 Hob. the 20th Day of June, and gave the Plaintiff Notice; and becauſe no other was 
296. Carth. 311. 2 Lutw. preſented within fix Months after the Avoidance, he collated the other Defen. 
1094, Kc. dant (the Incumbent) who was inſtituted. . The Incumbent pleaded to the fame 
| Effect. The Plaintiff replied, That Hodder, at the Time of his Preſentation, 
was Vicar of another Church: That he was Home literatus, and in Prieſts Or- 
nn ders: That he was licenſed to preach; and had celebrated Divine Service many 
and refuſe ; but it muſt be ears, and was fſufficienter literatus to celebrate the ſame. ' There was a Rejoinder 
in convenient Time. and Surrejoinder, (which were laid out of the Caſe) and thereupon a Demurrer. 
„ Et per Cur', 1ſt, The Ordinary muſt examine in convenient Time, and after 
that refuſe in convenient Time; if he does not, he is, a Diſturber by his Delay. 
2dly, If the Ordinary refuſe, quia crimineſus, he need not give Notice of his Re- 
fuſal, for the Crime is as much in the Conuſance of the Patron as of the Biſhop, 
; ; and in that Caſe the Lapſe ſhall incur from the Avoidance; but if he refuſe, 
A of his ia illiteratus, he mult give perſonal Notice, and the Lapſe ſhall incur from the 
1 de T cri. Refuſal. 3 Cro. 119. 1 Lev. 31. Dy. 327. 2 Ra. 364. 3dly, That the Ordi- 
ee xt : nary might well refuſe him now, as unfit for this Cure, tho? he had been allowed 
for a former. Athly, It was not determined what Learning was neceſſary : 
While the Liturgy was in Lalin, that Language was undoubtedly neceſſary ; 
a now indeed the Liturgy is in W e, Eut it was obſerved that 13 Eliz. c. 12. 
| requires a Clerk ſhould be able to anſwer his Ordinary, and give an Account of 
| his Faith in Lain, according to the Articles. zthly, The Court held this Plead- 
P. 540 ing too general, becauſe it was not ſhewn what Learning he was defective in; 
whereas it ought to be certain, becauſe it is traverſable ; and if the Clerk die, 
to be tried by a Jury, and the King's Courts to judge of it; and the Law will 
the rather require a Certainty, becauſe this Anſwer is to diſable a Man in his 
Profeſſion, and prevent him of a Frechold. Judgment was given for the 
Plaintiff, which was reverſed upon a, Writ of Error in Parliament. Parliament 

Caſes 88 to 104. 18 eee n 


* 


8. C. 3 Lev. 382 xc. EIA R £7 
4 Mod: 190. 1 Show. 5or, Dominus Rex & Domina Regina wver/us The Biſhop of London and 


. 


1, , 413. Comb. | „ B; Niro | 
301. Hol zes, in De. Birch. Mich. 7 W. 3. B. R. r 
3 ni IN a Quare Impedit againſt the Biſhop of. Londen and Dr. Birch, for hindering 
le Foo Cherck of ts Fen. ih 'Dectaration ſet forth, 
ſubject to the ſame Rules That St. Martin's in the Fields being a great Pariſh, an Act of Parliament was 
4 3 Prer — made 1 Fac. 2. to take the Pariſh of St. James out of it, and make it a P ariſh 
dne. an of of it ſelf with Cure of Souls, and Dr. Tennifon, who was then Vicar of St. Mar- 
tin's, the firſt Rector; and appointing the Patronage, after the Death of Dr. 
Tenniſon, to the Biſhop of London and his Succeſſors, and the Lord Jermyn and 
his Heirs alternately : Virtute cujus Dr. Tenniſon was firſt Rector, and oo 

. 
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- Preſcription 
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ſo, was afterwards made Biſhop of Lincoln; whereupon it belonged to the King 
4 Queen to preſent by Prerogative: To this the Biſhop demurred, and 
Dr. Birch pleaded the Statute of '25 H. 8. and that by Virtue of the ſaid Act, 
the Archbiſhop of Canterbury gave Dr. Tenniſon a Diſpenſation to hold this Church | 
in Comme ndam; which the King confirme , from the 22d Day of OFover till the 
6r{ of July following, Sc. To this the Attorney General demurred. 1ſt, It 
was objected for the Defendant that this Prerogative was unreaſonable ; but the 
Court anſwered, That ſince the King made the Church void, it was no hard 
Matter that be ſhould be allowed to fill it; and the Patron was not much hurt, 
fr it was only one Life exchanged for another; and Sir Giles Eyre held, That 
f a Parſon be promoted to be a Biſhop, the Church was void by the Common 
Law; but the Reaſon of it was not from the Incompatibility, becauſe originally 
the Biſhop was incumbent of the whole Dioceſe, and ſerved the Cure by others : 
and the Court did admit that the Crown did not aneiently exerciſe this Preroga- 
tive, but the Pope did by Uſurpation; and that notwithſtanding the Statute of 
Proviſors, 25 E. 3. the Pope would collate if the Incumbent was made a Biſhop, Before the R n 
4A. Owen 144. Then 7 H. 7. c. 8. was made againſt Proviſions; but the Pope preſented upon 
notwithſtanding that the Pope went on. Vide Cotton 458. Mo. 399. 3 Cro: Promotion of the Incum- 
5, 6, Owen 144. Win. 94. 2 Cro. 691. Dy. 228. which was but a ſudden bent. 
inion. | : 1 
* 2dly, They held, that the King's Turn was not ſerved by the confirming the « P. 541 
Commen am; for the Diſpenſation was only to ſave the Avoidance, and the Con- 17 
firmation continued the Poſſeſſion, but transferred no Right. | RE 
zaly, This being a new Patronage created by Act of Parliament, not in eſe Hob. 289. 5 Co. 24. 
before, which appoints a particular Perſon to have the firſt Turn after the next 11 Rep. 67. 
Avoidance z it was objected, That no Body could ſay the King ſhould preſent; 
when the Act ſaid otherwiſe ;-and this was therefore a Caſe exempt from the 
Prerogative : But the Court held, that the Act did not interfere with the Pre- 
rogative, If an Eſtate-Tail is created by Act of Parliament, it is ſubje& to 
ſuch Bars as other Lands intailed are. The Wife ſhall be endowed of a new 
Eſtate. Vide 8 Co. . The Prince's Caſe; à pari ratione a new Rectory ſhall be 
ſubje& to the King's Prerogative. Br | 
4thly, It was objected, That this new Church, as to Dr. Tenniſon, was a kind Pn 
of Donative, he coming in without Inſtitution and Induction, and that the pre- 
ſentable Parſonage does not commence till after him, by the Words of the Sta- 
tute; and that in Caſe of a Donative, the Promotion of the Incumbent does not 
make, a ITN | 1 6 
Sed Curia contra: For in Point of Eſtate, The Right of Preſentation com- 
mences by the Paſſing of the Act immediately; but in Point of Intereſt, not 


dll the Avoidance, Vide 3 Cro. 323. 10 Co. 107. 4 Mod. 190. Show. 164. 
3 Lev. 352. S. C. . 


Ladd verſus Widdows. Mich. 1 Ann. B. R. 


U PON a Motion by Serjeant Selby for a new Trial in a Quare Impedit, Preſentation may deſtroy 
wherein the Point in Iſſue was, Whether the Church was Donative or Pre- Impropriation, but not a 


| fentative ? Evidence was pretended of ſeveral Preſentations; and the Court, viz. eee 


Hat C. J. and Powell J. held, That tho' a Preſentation might deſtroy an Im- P N hrropan: 
propriation, yet it could not deſtroy a Donative, becauſe the Creation thereof was 


by Letters Patent, whereby Land is ſettled to the Parſon and his Succeſſors, and 
to come in by Donation, 
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P. 542 

Vide 1 Lev. 204. Hale's 
P. C. 215 to 225. Hawk. 
P. C. 310, 311, &c. 


1 
Who is an Aider and Aſ- 
ſiſter in Dzer-ſtealing 
within 3&4 W. & M. c. 
10. N. B Fareſl. 129 to 
137. Vide Cro. Car. 340. 


* Pzincipal and Acceſſary. 
Domina Regina verſus Naſh. Mich. 1 Arin. EK 4 Ld Bs. * 
, N 989. 8. Gf. { Ld. Reyn. 


PON a Conviction of Deer-ſtealing by Juſtices of Peace. 1 
| Statute, the Queſtion was, Whether one not preſent, but 8 pry 
viling, and abetting, by lending his Gun, Dog, Sc. before the Fact, hola de 
ſaid to be aiding and abelting therein * Holt C. J. inclined, 1f, That he was no 
within the Words, not being actually preſent at the Fact, becauſe the "fas 
is to be conſtrued ſtrictly, for that it takes away the Privilege of a better Trial, 
viz. per pares. 2dly, Becauſe it adds a farther Penalty to what was an Offence 
before: He faid there might be an aiding and abetting before the Fact, viz by 
Advice, Sc. or in the Fatt, by being preſent; or after the Fact, by abetting 00 
Party. Vide Dy. 187. Co. Ent. 56. The other Judges held Aiders in the Fact 
would be Principals, and then Aiders and Abettors would mean nothino 

g. 


Quod Holt negavit, ſaying, All that are preſent may be ſaid to be Principals as to 


Vide Kely. 32, 53. 
1 And. 116. 


3 

Where Statute makes an 
Offence Felony, Acceſſa- 
ries (properly) are within 
it, though not named; 
otherwiſe where it makes 
a particular Fact more pe- 
nal. Far. 129. 8. C. Rep. 
A. Q. 25. Folt 215. 


P. 543 


3 Cro. 750. 12 Co. 86. 


Vide 1 Salk. 181, 182. 


Vide 3 Lev. 243, 393. 

Lutw. 196, 197, 641, & 

1466. 1 Sid. 319. 2 Sid, 

164. 1 Vent. 137. Cro. 
El. 138. 


(1) | 
Pleas to the juriſdiction 
in the Negative is well 
enough. Ante 30. S. C. 


a 


an Action of Treſpaſs, but not as to the Penalty of this Statute.: And this 
Diverſity is apparent in other Caſes, for one aiding and aſſiſting upon the Sta- 


| tute of Stabbing ſhall have his Clergy, whereas a Principal ſhall not; fo in the 


Caſe where two went to break a Houle, one broke it and entered, the other ſtood 
upon the Ladder and received the Goods; he that ſtood upon the Ladder ſhall 
have his Clergy, and the other ſhall not, being a Principal. 


Domina Regina verſus Whiltler. Hill. 1 Ann. B. R. 2 Ld. Raym. 
ö 842. 8. C. ; 


R OLFE and others were convicted of Deecr-ſtealing upon 3 & 477. & M. 

c. 10. and that H biſtler was illicite & injuſte auxilians & afſijtens præſat. 
Rolfe, Oc. in illicita 69 injuſta venatione & occiſione Dame pred. vis. perſuadends 
& micitando prefat. Rolfe to kill the ſame Deer, and lending Dogs to hunt and 
kill, and Horſes to carry away the ſaid Deer, contra formam Statuti; and whe. 
ther this was an aiding and aſſiſting within the. Statute, was the Queſtion. 


 Powel, Powys and Gould, Juſtices, held that it was; but Holt C. J. contra held, 
That the Conviction ought to be quaſhed ; for that where a Statute makes that 


Felony, which was not ſo at Common Law, Aiders and Abettors, according to 
the Notion of the Common Law, are within the Statute, tho” not expreſſed; 
but where an Offence at Common Law is only made more penal, Aiders and 
Abettors are not to be underſtood of ſuch as aid before and after the Fact, but 
fach as are preſent only: Theſe were only Acceſſaries at Common Law, and are 
not within the Act. Vide 1 Cro. 474. Dal. 11, 22. Poſtea, in the ſame Caſe, 
Holt C. J. ſaid, He held the ſame Diverſity, with this farther, that this is to be 
underſtood when an Offence at Common Law is made more penal by a particular 
Deſcription of the Fact, and not under a general Denomination of the Crime; 
as if this Statute had enacted theſe Penalties on them as Treſpaſſers, as tis done 
by the Statute de Malefactoribus in parcis. Vide 1 And. 116, Hale 51, 216. 
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_* Paivilege of Perſons. 


Kirkham verſus Wheely, Trin. 7 Will. 3. B. R. 1 Ld. Raym. 4 
; 85 29 8. C. | 


O an Action Qui tam, the Defendant pleaded that he was an Attorney of 


the Court of Common Pleas, and that Attornies de C. B. were not ſuable 
where : To this the Plaintiff demurred, iſt, Becauſe the Plea is only in the 
| ST | Negative 
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Negative, ah * idle es b is given ro ay other Court. * Becauſe there. Comb. 319. 3 Salk, 282. 
is no Defence by Venit, but Dicit only. Per Car? +; As, to the Plea being in the Caſ. B. N, 74. 
| Negative, it is well enougli; for —— Privilege is not traverſable and trigble Den Defence by venit & dicit, 


Pris, but a Matter of Law of which Wwe, take Notice ;- and Venit & Di ci, 182 dicit only, is well in 


Plea to the juriſdiction 
Dicit only, is a ſufficient Defence in this Caſe. 14 *. 6, 14, Nee Voice Prox. Caſum. 


4 101 „ Eöwolla Vide Prox. Caſum ante. 
* Stephens verſus 11 Bodem Termin- bac vo ett F. 544 
( 2 
HE Defendant pleaded. to the Juriſhiftion thus; wit; Et ine tnbeinthis Defente. 3 Lev. 182. 
propria Perſona ſua dicit; That he is a Clerk to a Prothonotary of the Com- * Lutu, 1 
mon Pleas; and it was objected. that he did not ſay Venit & Hicit. Et per 590. Andrews 46. 


Cur”, Veni. is no Part of the Plea, but dicit begins the Plea; Dicit alone ſhews him 
to be in Court, and here it appears he is in 


Lane verſus Saltmarſh. Hill, 8 Will. 3. B. R. 


416. 
Attorney de C. B. beirig fried by Bill iri B: R: Buxton moved he might be 1 Wi lich job 8. P. An- 
A*: — . Denied heed Gar For let him plead his Las of oc owe 48. 


41 


r Cafe. Lill. 9 Will: 3. B. R. 


A (4) 
Philizer de B. K. was arreſted per Breve, but diſcharged on common Bail; Philizers; &c. 3 Lev. 343- 
an for ho ought to wo ſued bf Bill, as preſens in (297, Per Cur', As, 2 . 4. 1 Lutw. 44» 
ol E. J. 1. 


Branthwait ou Blickerby & a. H il g Will. 3. B. R. 


Ia Man hath a a joint Cauſe of Action againſt two, one an Attorney, and the . | 
other not, he muſt arreſt both, and declare againſt them as in Cuſtody. A Por a joint Caſe of 


Action againſt an Attor- 
Bill cannot be filed againſt a Perſon privileged i 1 Vacation, for ther he is not ney with another Man, 


preſent in Court; and as to the Vacation, it begins the laſt Day of the Term, as both muſt be arreſted, 
{on as the Court riſes. (Vide 2 Lev. 129. 1 Vent. 298.) Vide i Saund. 68. * 


Note; The Bill muſt be filed, tho* the Attorney agrees to ar aid di Caſes B. R. 28 8. C 


appe 
8 with it; but it may in ſuch Caſe be filed afterwards. 9; 9. N 3. 
B. R. Robert's Caſe. | 


Anonymous. "ou 2 Ann. B. * 


. La 
Came to confeſs an Indictment, and the Court held, that he had no Pri. Priviices eundo & re- 


. deundo, Vide Raym. i 06. 
vilege, eundo & redeundo; becauſe there was no Proceſs againſt him. 5Ler : ex * Wen 271 

* Dillon ver ſus Karger: Trin. 2 Ann. B. R. 2 Ld. nem. * 4 * F. 545 — 
8. C. . VET d 0 


(54) - 
— . pledded his Privilege 3-66 which Ware Prbileds of as 
it was demurred ſpecially, for not concluding his Plea: with a Prafert of a * ba Plended with 
Writ of Privilege, teſt] his being an Attorney; &c. Et per Halt C. J. The a 50 * Song bead or: | 
Difference is, if bee an 2 be pleaded with a Writ, the Defendant ant otherwiſe if without,” | 
cannot be denied to be an Attorney; if without, he may, and when a Certiovari- 1 
ſhall be awarded to certify whether he be an Any, or not. Wo 


Scawen verſus Garret. Tim! 4 Ann. 8 R. 2 14. Raye rept: 80. 


| * 
O an Action in B. R. the Defendant leaded; That: he Was an Attorney ar Plea of AT LE of an 
the Common Pleas : On Demurrer Mr. Mard objected, That he ought to Attorney of C. B. need 


produce his Writ, and conclude with a Prot pater per Recordum ; and at thay not ſhew the Writ under 


he laid no Venue, g no Place where he was Attorney, nor where the Court Seal, nor a Venue, nor 


where the C. B. fi 
* Common Pleas fits, Et per Cur, viz. Holt C. J. To which the reſt aſſentod, 89 a 


Attorney may ' plead: Privilege with a Profert of his Wiit, if he will; or Fareſl. 97. 6 Mod. 114. 
with an Exemplification of the Record of his Admiſſion 7 or he may Plead it as 33 4 2 6. 
he does here, and it is well enough, for ſo are the-Precedents, and the Plaintiff 5, * . wad 


may reply Nul tiel Record.” Vide 1 Brown. 2. Thom. 4. Cliff. 570. Brevia adi. of 


Vor. II, 
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| cialia'169, 172. Cited per Broderick, Thirdly, There was no need of a Venue to 
© try where he was Attorney, for it being à Matter concerning his Perſon, was 
trriable where the Writ is brought: So in Treſpaſs, if the Defendant pleads bon 
v villain regardant, and the Plaintiff replies Frank-bome, it muſt be tried where 

. the Writ is brought. As to the zd, he wondered how that ever came to be 
aaallowed; for that this Court ſends Writs to the Chief Juſtice of the Common 
- '] | Pleas by that Name: And unleſs where this is held to be Part of the Deſcrip- 

| tion of a Record, it can never be neceſſary. * Mit 
Privilege of Jurors, Raym. 113, 144. 1 Lev. 139. . 
Privilege of tbe King's Servants, Sc. Raym. 152, 180. 1 Lev. 233, 26 5, 


? 


* 9 — * = od : — 


K 8 * 
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—  * Paivilege of Place. 


Privilege of the Exche- P ER Walter Chief Baron, the Cauſes of Privilege in the Exchequer are, it, 
395- Ante If one be Informer for the King. 2dly, If one be Accountant to the King, 
4's R 8 bg zdly, If one be Debtor to the King. 4thly, Where one is an Officer of the 
. IEG 45. Court, or attends an, Officer of the Court. Always where, the Plaintiff is pri 
vileged, the Suit is by Quo minus; where the Defendant is privileged, the Suit is 
by Bill. 31 H. b, 10. 22H. 6, 19. 6. ee a6 - AR e 
Superſedeas to a Suit in . © & * ri. "2; delivered 0 the Barons of the Exchequer in Open Court, com- 
the Exchequer, dummodo manding them to ſtay a Suit between Wilſon and Rookes, by dummodo non lanpit 
non tangit nos, nos vel, Sc. and the Writ was diſallowed, for that the Defendant might hav 
8 pg ; M15 8 
pleaded that Matter to the Juriſdiction of the Court : It was admitted, That 
/ there is ſuch a Writ in the Regiſter, but there are ſeveral Writs there which no 
Uſage or Precedent does, warrant, of which this is one. Et per Walter Chief 
Baron, Where one intitled to the Privilege of this Court is ſued in C. B. this 


Court ſends a Sup: -ſedeas ; but if it he in BR. they do not ſend a Super- 


edeas, for that would be to ſuperſede the c but the Practice is, to ſend up 

the Writ-Book by the purſne Baron, and demand Privilege. Trin. 3. . 
In Scac. Ns . 1 5 | | 233 ey rt CVCCoie 3. - | 

Privilege of the King's Palace, &c. Vide 6 Mod: 73 to 76. 1 Mod. 56. 1 Sid. 

2x1. 1 Lev. 106. 1 Vent. 169. 2 Mod. 181. 3 Inſt. 14r. Pryn's 4 Inſt. 18, 19. 

Philipp's Regale Neceſſarium, Chap. 1 & 3. 1 Hawk. cap. 21. 


% 
ITY 


2 * " — 
2 —— — 
ꝶ6—— _ 


# 1 21 jw D | 4 | b , 
d aha 3 Bull... — *Ppohibitton and Conſultation b 
8 + # * | - CES 5 | : 
S. C. 1Show. 158, 172.  ,  Shotter verſus Friend. Hill. 1 W. & M. B. R. Rot. zy. 
Vide Raym. - 123, 189 Sf 255 
191. 219. Cro. El. 88, 655. Carth. 142. 3 Mod. 283. Comb. 160. Holt. 612, | 
Prohibition M 4 Suit fora ' AF N Executor being ſued for a Legacy in the Spiritual Court, pleaded Pay- 
Legacy, for refuſing Proof A ment, and offered to prove it by one Witneſs, which the Judge refuſed, - 
of 2 by apy ee and gave Sentence againſt him. Upon this Matter ſuggeſted, a Prohibition 
Cal. 368. Otherwiſein was moved for. Ei per Cur', iſt, Where the Eccleſiaſtical Court proceed in a 
Probate of Wills. 1 Lev. Matter merely Spiritual, if they proceed in their own Manner, tho? that is dit- 
164, 180. 2 Lev. 64 ferent from the Common Law, no Prohibition lies; as in Probate of Wills; 
1 194" 146 on. there, if they refuſe one Witneſs, no Prohibition lies. Ney 12. 2 Ro. 300. 
be che Ommen E. 2dly, Where they Rave Conuſancę of the original Matter, and an Incident hap- 
Vide paſt pl. 11. 3 Mod. Pens which is of temporal Conuſance, or triable by the Common Law, they 
283. 8. C. hall try the Incident, but mult try it as the Common Law would: Thus in 
6 Mod. 239. a Suit for Tithes or for a Legacy, if the Defendant pleads a Releaſe or Pay- 
| maent, or in a Suit to proye a Will, if the Defendant pleads a Revocation. 1 Ko. 
Rep. 12. 2 Ro. Rep. 42 Yelv. 92. So in the Cafe at Bar, they ſhall try the 
Matter of Payment or no Payment, but then they muſt admit ſuch Proof as the 
Common Law would, or otherwiſe they reject the Cauſe themſelves; and ought to 
be prohibited. 3dly, A bare Suggeſtion, That the Defendant has but one Wit- 
neſs, and that they take Exceptions to his Credit and Reputation, is no _ | 
OGG WY ag, . „ ol 
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of prohibition; for if they admit the Proof of one Witneſs, whether he be a 

engl Wicneſs, or not, they ſhall judge, and the Party has no Remedy but 

y Appeal. Athly, That it is not too late to come for a Prohibition after Sen- 
. for the Sentence in this C aſe 1 is the ro Conf ultation denied. 


4 
Inter Sa and The N 7 Waring in Soſſex Tr 
| 4 W. & M. B. 5:1 


Ju 1 T in Io Spicintal Court for taking aua two Bells out * 12 e Prohibition u. to GG a Suit 
and a Prohibition was granted; for the Churchwarden is a Corporation, and in the Spiritual Court fur 


| g taking Bells. 
q Property is in him, and he may bring Trover. at Common 2 K TUNG 16. $4.45 
Wharton verſus Pits, Trin. 4 & 5 W. & 1 2 hs: ? 


P. 548 
Suit! was in the Admiralty againſt the Maſter and Ship which lay i in the 1 3) 
Thames, for heedleſly running over another Ship, and the Defendant wh geen to the Admi- 
there moved;for a. Probibician : The Plaintiff. informed the Court, that the 73:7 denied. unlefs the 
Defendant would not appear, ſo that he could have no Remedy at Law; upon and give Bail. 1 Vent. 
which the Court ae a Prohjhicion, vplels the Defendant would appear and 146, 343. Ray. 3. 3 Mod. 
wiſe Dad % Hi 217 444. Poſt if 553. 


Harris verfu Hicks, Hill 4 & 5 W. & M. B. R. 


RO H I B I TIO N. was mow for to the Ecceſiaſtical Court of. Coventry, WT (4). : 
where a Suit was againſt the Plaintiff, for, Inceſt, in marrying his | firſt ay — nil ot ann 
Wife's Siſter, ſuggeſting that the ſaid ſecond Wife was Kad, and by his ſaid dizing Iſſue. 1 Salk. 120 
Wife he had a Son, to whom an Eſtate was deſcended as Heir to his Mother, and to 123. 3 Lev, 410. 
that notwithſtanding that he had pleaded this Matter, they went on to annul the _ e eee Mod. 
Marriage and Baſtardize the Iſſue. Ez per Cur, A Prohibition ſhall go as to Ii * arth. 271. called 


{. 
Annulling the Marriage or Baſtardizing the Iflue, but they may AO to o puniſh 4 1104 . A 55 2 
the * | on Caſes B. R. 35. 


— 


Hawkin' Coe. Hil 8 Will 3. B. R. Lutw. 1037, 1043, 1053. 


H. Libelled in the Spiritual Court for calling him a Knave, a Knave, and a e ns a fate for 

* Knave indeed; and a Prohibition was granted, becauſe nothing was ſaid calling H. Knave. Vide 
that could make him liable to Eccleſiaſtical Cenſure. The Statute de circumſpecte 1 31. Poſt 692, 693. 
azatis mentions only ſuch Defamations as are puniſhable in the Spiritual Court; hs 12.49 03, "_— $'Ley. 
and for ſuch as the Spiritual Court cannot puniſh, the Party ſhall not be liable N 
there : The Reaſon why the laying violent Hands upon a Clergyman was there 
ſuable, Was, becauſe the Clerk having babitum & tonſuram, which made. him 
—_ twas an e to the whoie Order. 


7 | Gardner verſus Booth. Trin. 10 > Win. 3. B. R. 


A | 
| N HERE it doth appear in the Libel, or by the Proceedin s in BR Cauſe, | Probibition may be grant- 
that the Conuſance of the Cauſe does not belong to the Spiritual Court, ad after Sentence where 


Cauſe i fr 
a Prohibition may be moved for and 2 after IT and this holds in all Lee Care, 


Conuſance; otherwiſe ſor 
Caies but where one is ſued out of his Dioceſe; for there, if he doth not take citing out of the Dioceſe, 


Advantage of it before Sentence, he ſhall not have * a Prohibition after Sentence; Vide Farell. 137, 148. 


ratto eft, becauſe the Cauſe doth belong to the Spiritual Court; and though it „Kae * 


doth not belong to that rc Court, it nde to ſome other, and not to the * p. 54 


King 8 1 empor Court. For Prof bitions after 


| Sentence, vide Fareſl. 
. r JM + Hh 1 1 148. Wi 
1 Show, 158, 172. 6 Mod. 252. 1 Sid. 65, 632. Nat de 8 
me [ Sets © | enen | _n 75 = —_ 
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Where Matter of the Sug- 
geſtion does not appear 
on Libel, Affidavit is ne- 
ceſſary. Hob. 79. An- 


25 3. 8. C. Holt 593. 


Biſhop of St. David's Cafe. Paſch. 11 Will. 4 B. R. Vide ah, C . 


3 
8 — hs 
— 
0 — 


| 


+ Title Biſhops, Archbiſhops, So. | Part 1. page 134. no 2 
| Godfrey verſus Llewellin. Ttin. 11 Will 3. B. R. 
W HERE the Matter fuggeſted fat a Prohibition appears upon the Fac: 


of the Libel, we never inſiſt upon an Affidavit; but unleſs it appear 


„ 3 upon the Face of the Libeh, or if you move for a Prohibition: as to more than 


pears. on the Face of the Libel to be out of their Juriſdiftion; vou F 
have Affidavit of the Truth. of your Suggeſtion. "= Halt C. J. & — 


12 K. 3. B. R. Vid 2 Co. 45. 


Machin verſus Maultin. Mich. 17 Will. 3. B.R. 114 Raym. 452 


e 
H. ſubtracts Tithes in one 
Dioceſe, and removes into 
another, afterwards being 
found in the firſt, is there 
cited and ſued, and a Con- 
ſultation awarded. Sub- 
traction of Tithes local. 
Raym. 95. Lutw. 1043, 
1057, 1062, 1071. d. C. 
5 Mod. 450. N. Lutw. 
335 Carth. 26. 3 Salk. 
90. Caſes B. R. 25 2. 


534. S. O. 


N « Declaration in Attachment ſur Probibition, the Caſe was, 1 lat the Plain: 
Fir lived in Notting bum within the Province of York, * 8 
Fithes, and then removed into Lincoluſtire within the Province of Canterbury + 
Afterwards he happened to go to York, and was ſued there in the Court of the 
Archbiſhop, for the Subtraction aforeſaid, and had a Prohibition on 32 H : 
c. 9. for citing him out of his Dioceſe. But at laſt, after Debate, a Conſultation 
was awarded; for that the Subtraction of Tithes is local, and muſt be ſued ſive 
the Ordinary of that Place where the Wrong was done; otherwije in Caſes tran; 
ſitory, ubi forum ſequitur reum.: And as it was argued by the Counſel; this is 
not citing out of his Dioceſe witkin the Statute, becauſe the Dioceſe: where he 
lives has not a Juriſdiction; and if he might not be cited. in this Caſe; the 
Thing would be remedileſs and difpuniſhable. Vide Godb. 191. 1 Rez Ren 
328. 1 Cro. 97. 13 Co. 4. Winch. 370. 2 Ro: Rep. 448. 3 Mod, 271. 2 


| Brown. I2, 28, 


 - 5505 


10 ) 
Suit in the Eccleſiaſtical 
Court againſt the Vicar of 
S. for not performing Di- 


vibe Service in the Cha- 
pel of C, as bound by , 


Cuſtom, Prohibition de- 


* 


Fareſl. 88. 6 Mod. 230. 
F. N. B. 51. b. 


Jones verſus Stone. Trin. 12 Will. 3. B. R. I Ld. Raym. 558. 


AV I'D: Jones, the Vicar of N. was libelled againſt in the Spiritual Court, 
D for that by Cuſtom Time out of Mind the Vicar of S. had — 
or others, ſaid and performed Divine Service in the Chapel of Chawbury, for 
which there was ſuch a Recompence; and that he neglected; Fhe Defendant 
came for a Prohibition, and-without traverſing this Cuſtom, ſuggeſted that all 


_ Cuſtoms were triable at Common Law: And Mr. Harcourt urged; That ir uus 


enough for a Prohibition, that a Caſtom appeared to charge the Vicar with a 
Duty for which he was not liable of * 954 Right. 25 per Es 
Parſon may be bound to-an Eccleſiaſtical Duty by Cuſtom, and when he is 
bound by Cuſtom; the Spiritual Court may puniſh him if he negle&s that Duty; 
the Cuſtom might have a reaſonable Commencement by Compoſition in the Spi- 


ritual Court, and begin by an Eccleſiaſtical Act: And a bare Preſcription only is 


not a ſufficient Ground for a Prohibition, unleſs it concerns a Layman ; whereas 
here it is an Ecceſiaſtical Right, an Eccleſiaſtical Perſon and an Eccleſiaſtical 
Duty, and the Preſcription not _ ;, notwithſtanding; 2, Inſt. 491. I never. 
could get a Prohibition to ſtay a Suidim the Spiritual Court againſt a Parſon for 


_ a Penſion by Freſcription. ide 1 Vent. 3, 120, 265. 


24-1 
Prohibition granted to a 
Suit in Equity for Diſ- 

covery of Matters to make 
the Defendant forfeit his- 
Freehold. 4 Leon. Caſ. 
261. Vide ante pl. 1. 
Raym. 83, 221, 


Sir Baſil Firebraſs's Caſe. 


Was chief Ranger of Enfield Cheſe, and now a Bill was exhibited againſt 

*- him in the Chancery of the Dutchy for a Diſcovery of what Deer he had 
killed, and what Timber, Wood, Fc. he had felled and cut down, and by what 
Warrant, and to ſhew Cauſe why his Patent ſhould not be repealed. And to 
this Suit a Prohibion was granted niſi; for he ſhall not be obliged to anſwer upon 
| 8 his 
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his Oath, what is to make him forfeit his Place, but it ought to be proved againſt 
him. M I WE TY | Pe | 


Earle verſus Paine. Mich, 12 Will. 3. B. R. x 
4 16 bog neo nn ii une 101 | * Ar 

P A1N E, a Cuſtomhouſe Officer exhibited an Information of Seizure of a Treſpaſs 5 B. K. for ta- 
1 Hogſhead of Wine belonging to Mr. Earle, and ſeized for not paying king Wines ſtaid by Or- 
Cuſtom. Earle neglected to come in and enter his Claim in the Exchequer, der of Exchequer, an In- 
but in the mean Time brought Treſpaſs in B. R. againſt Paine. Upon Motion . * 
the Barons ordered the Proceedings in the King's Bench ſhould be ſtayed, ® Erchequef Privilege, 
and the Cauſe there removed into the Exchequer in the ſame State and Forward- Vide ante 546. 
neſs: Earle was ſerved with the Order, but notwithſtanding gave Rules for P. 551 
pleading; Whereupon an Attachment was iſſued by the Exchequer againſt him; 
whereupon he moved here for a Prohibition to the Court of Exchequer. And a 

Rule was made to hear Counſel; on the Argument ſeveral Precedents were cited, 
one in 19 H. 7. Rot. 16. exactly like this. The Court took Time to conſider of | 

the Precedents, "and in the mean Time the Matter was compounded. Vide Rer. 
187. 2 Inſt: 551. 00 No 5109 ene 21 n IN ITN 2 B41. 581 
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T N.the Biſhop of Wincheſter's Caſe, 2 Co. 45. It is held, That in a Suit Prohibition ſhall not go 
for Tithes in the Spiritual Court, H. may have a Prohibition, ſuggeſting a for 2 * or other fo- 
N or Modus, before or without pleading. But this ſeems not to be 85 Matter, unleft it be 


8 | . | leaded below. . 
Law, for 12 /. 3. B. R. a Prohibition was moved for, ſuggeſting a Cuſtom, c. pi 661 crab 


| f 657. 
Es per Halt C. J. and the Court, it was denled, unleſs they pleaded it below 
pecauſe perhaps they might admit the Plea. Alſo 10 .. 3. B. R. it was ſaid by 
Holt C. J. That if a Modus be pleaded in the Spiritual Court and admitted, no 
Prohibition ſhall go; but if the Queſtion be, whether a Modus or no-Modus, a 
Prohibition ſhall go, and ſo is the Law, viz. Wherever the Matter which you 
ſuggeſt for a Prohibition is foreign to the Libel; yoù muſt plead it below; before 
you can have a Prohibition; otherwiſe where the Cauſe of Prohibition appears on 
the Face of Weiche fs in : n Hof 95 „ ala rel dtd 


Fx: 4h 
; CHILES is #46 4. $3508 a N ieee re VF el $4 144 nd 5 | ; 

Jacob verſus Dallow. . Paſch. 1 Ann B. R. 2 Td. Raym. 755. 8. C. 8. C. Fareſl. 8. 6 Mod. 
4 0% t r 97 {NMR OR nee eisen £ 104 Coy] 10 230. 5 Mod. 436. Caſes 


HE Plaintiff declared in a Prohibition, ſetting forth a preſcriptive Rigne 3 1 
in the Plaintiff and thoſe whoſe Eſtate he had, &c. to a Seat in the Church, H. having 


$1 4% 


a preſcriptive 


and that the Defendant ſurmiſing a Uſag i Time. out of i Mind, had libelled Right to a Seat in a 

againſt him in the Spiritual Court; for diſturbing him in ſitting there, and Charch. and being diſ- 
ſhews that he had denied the Uſage in the Spiritual Court, and the Fades had re- ge may fue in the 
fuſed to allow his Plea : The Defendant traverſed the Plaintiffs Preſcriptio 


1s £1E | hte Nn NC + n, Poſſeſſion quieted. Vide 
and pleaded his Own Uſage, pon which there was a 'Demurrer* Mt. Eyre urged, Lim 3 b "up; Sg 4 
That wo, the Plaintiff had by his Demurrer, confeſſed his Preſcription to be 70. 71+ 1 Keb. 457. 
falſe, and by Conſequence that 6 a no Right to the Seat; yet the Defendant 
grounding his Libel below. upon a Cuſtom Which is not triable there, he could :.. 
not have a Conſultation. Vide Heil. 94. Noy 78. 2 Jo. 3 r 

That if the Plaintiff had not a Title by Preſcription, he ought not to.* diſturb . „ 
the Poſſeſſion of the Defendant and rhe, Ordinary hath Conuſance of ſuch Pil. P. 592 


turbance, and map ſettle it according to Uſage and Poſſeſſion, unlels there be a boy 
temporal preſcriptive Title "hurt by their Sentence; and the Defendant mi ht = 
well ſue in the Eccleſiaſtical Court to have his Poſſeſſion quieted, and might admit 
his Preſcription to be tried there, as a Defendant does a Modus or a Penſion by 
Preſcription. * 823 ns kk Denn | 
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8. C. Fareſl. 78, 79, &c, L &7 TGA GI) 2415 
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Prohibition tea Suit a= IN DIC TM ENT was 1 da Ka beating, wound 
ainſt H., for Solicitation NS and endeavo 

Oo Chaſtity; 17 having to raviſh the Wite of B. upon which the P arty was convicted, and e 

been convicted on Indi. the Huſband brought an Action of Treſpaſs for the ſame Cauſe, and now the 

ment for Aſſault with In- Party being alſo libelled againſt in the Spiritual Court for the fan: Fact, v1. 

dent 0 Faun 3 ff fog PLES, her Chaſtity, * for a Prohibition to the Proceedings in the 

5 Spiritual Court; and it BA urged for the Juriſdiction of the Spiritual Court, 

That they may puniſh for the Solicitation - and Incontinence; and that this Suit 

was pro falute anime, the other for Fine and Damages. den per Gur*, A Prohi- 

bition was granted; for it being an Attempt and Solicitation to Incontinence, 

coupled with Force and Violence, it does by reaſon: of the Force, which is 

* 8 temporal, become a temporal Crime in toto; as if one ſay, Thou: are a Whore 

. ag —_ 4 Tbief, or Ten 1 * 4 Barr dyrhonſe, which are tempöral Matters; the 

2 Keb. 589. 1 Vent. 53, Party ſhall not proceed in the Spiritual Court 3 whereas, if it were only, Tu 

Oro. Car. 393- 1 Sid, 438. art a Whore, a Libel hes in the Spiritual Court. So if it be ſaid of a Woman 

; that ſhe is a Bawd only, and not that ſhe keeps a Bawdy Houſe. But per Holt 

5 C. J. If one commit Adultery, and the 'Haxſbang, bring Aſſault and Battery, this 

ſhall not hinder the Spiritual Court, for *tis a criminal Proceeding there, and no 


iMG lies pr ecu Law for Adultery; .'t. Rall. Wr. 296. 2 . 1 
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Prohibition to Probate of 
Will of Lands and Goods, + 
upon Suggeſtion of Non 
Compos, denied, Mod. 


"Prohibition _ tt to; the Spiritual Cow: 40 ſtay the Probate 2 a 
Wil, which contained a Deviſe of Lands and ſeveral Legacies, ſuggeſting 
is Matter, and that the Teſtator was Now Compos; and the Mariuiſs of in. 


8 cheber n. Cale, 6 Co. 23. was relied upon: But the Court denied that Caſe, and 


laid, That the Statute of H. 8. never E wennde to leſſen the Juriſdiction of the 
Ectleſiaſtical Court as to the Probate of Wills. And to grant 4 Prohibition 
might be inconvenient, fer without Probate the Executor canndt fue for Debts, 
* P. 553 which by this * Means may be loſt, and the Will unperformed. As for granting 
it quoad the Land, it would be vain, (Vide 2 Ro. 315. i Sid. 141. this was the 
5 of La 5 becauſe it is no Evidence either pro, off ,@p. in any any Court 
aw o_ a roceeding coram non judice ; Ling it is good as to the 
_=_ N Rn 230! 511 +3% + io oF, 8 fil Fe, * 213 As I J 475 4 'T 4 

; my 5 ; 7:31 10 1 3323 wall 5 ri 51831, 4 4 Of V tot 3 Det 8 1110 11 08 17 7 tt f 
i Kc | Matchews ran Boden. Hill. 2 Ann, B. R. te vr gh, 'Tith 

8. 15 ante yep Pas 672. n 1 Ea Univerſities and Schools, B 
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Prohibition 


pow 


of Honour, Vide Lutw. . 
1053, 1054. Parliament 1 

Caſes 58 to 67, 1 Show, ew 
353. 1 Lev. 230. 4 Mod. urged, 


Kio 2. "Fog 4 . ul 7 era 2 8 8 * a, Rule was made to 
Cauſe why lers Hb ud 105 be a Prohibiti Ag ajnſt which it was 
That Here would be no Remedy in Weg Caſ e, if ke! was not allowed: 


128. 1 Sid. 353. 1 Keb. dou bted whet er there Kit 55 cou 55 "any, meh 4 ourt; ut ſaid 
310, 316, A Woke 9s AM Tas es an. would ie to 15 Vs tend ” nll 15 no the Ecedenit could 
10. Lutw. 1053. * fou 14 of ich a a Suit br. W Words hs ode 1 Our, .: he. ee 


Went? ab Weh. 8 toxinp noise Lewa 01 . 15 Dill {| = ni 2 How * 
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Prohibition Weeks the Spi- RO OH IBITION lies for denying a Copy of the Libel to any mY 

ritual Court in any Suit aſtical Court: Nam jura Ecclefiaſtica ſunt limitata ; and the Party ought 

for denying a Copy of the to Know whether the Matter be within their Juriſdiftion, and how to anſwer. 

F n ef 337. Dighton's Caſe. Et ich. 2 Ann. B. R. Twas ſaid by Hol 
E7 


ralty. it was formerly held by all che Judges of England, that hen, = 


#2. 24d. adds. nem Do. a0. 
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was a proceeding ex ; Officio in the Eeclefiaftical Court 3 were not N to give Se * 6 Mod. = 308. 
the Party a Copf of the Articles; but the Law is othetwiſe: For in ſuch Cab, if leb. 79, 213. 3 Bull. 
they refuſe to give a Copy of the Articles a Prohibition ſhall go guonſue it be 51, we "Wong 548. * 1 

given; and accordingly a Prohibition was granted per Cur. Nato damen Paſch. R ep; 9 52. 1 Ro 
11 V. 3 B. R. Hall moved for a. Prohibition. to. the Admiralty for refuling 

a Copy of the Libel; and it was * * av TC. I. Ruia weft deins Stat. 


"Op verſus Liſter. Trin. 4 Ann. B. R. 2 Ld. Raym. 1171. 8. C. 


„. > a , " 
N i Moll Taghelted wo {pi ay every. tenth Day Mit, fr April to ; Wi Vide 6 is, 267. Poſt 
ny ſkimmed and then-made inte Cheeſe, in lieu of all Tithe of Milk, 656. 


a Prohibition was granted to try the Modus, pot 1 ſettle the Matter pon ( 2 0 
ſpeaking to the Goodneſs of the Aodus, thele Caſes" Were Cit 11 T > Supgotion 3 0 — 1. 


Mod. 909. Lalcb. 226. 1 Ro. 649. N17; 648, 649 5 N. Here within ſix Kalep dar Months 


came and ſhewed,” That the Lee, Was teſted the 2 th Day of N er, from Teſte of Prohibition. 
and that \ſix” "Months, *7, b. Kalengar Months Kr ate = 5 Koche ; Sigh 9 FI, ee 
Hob. 1 79. W715 ' Rep. 579. were Ex rd ut] (Pay of lat, and WIE 1 8. C. Cases B. Reo 
he moved for a Confultation, bec dey me they Rag not Proyec their 206. Hol: 67. l 


Soggeſtion; ard ad it Yporihe* 8 dete 2 Ed. refs Chet feel. 
That the Statute” extends to Suits for ſmall as well as eat Tithes, and that 
the fix Months are to be cotnptied from the eſte of the e Writ, and che Caſe 

in Moore 37 3. Wherein, it is faid' there muſt b fix Months in Term. Time, Was 

denied. " For proving Suggeftions, Per Cu. Fi. 462, 403.4. © Conftltarigns 

for not proving them, Vide Afar. 444. Theſ. Brev. 80. Note; {208 Entry 

Aſhton is ill in the Award wy the SY, for there pci to a Judgment. 
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2 f | 16h 84 1 Salk; 25 
Bredon WW Gill. Mich. 8 Wall. 3. B. R. 1 Ld. | Raym, 219. 281, 286. 'Palt..'bgt. 
| 1 8. „ ele Nin A Fareſl, 129. 
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N an Apen from the Commiſſioners af Excif to 8 eine BY nf] 3.2 


Appeals, acc ccprding to 12 Car. 2.7. 23. the ion! Was Whether the De- TTY oft 
Ne of the Wines and their Examination N 1 | 1 y. the Clerk, of epi 2 — eng 


* Commiſſioners of Exciſe, ſhould be allowed 160 be 1 Nee on this Depoſitions taken before 


* 


ppeal? 'Or whether hi Witneſſe ? odd nor de 78 8 2 1 <rſooally Commiſſioners of Exciſe, 


„ but muſt examine the Wits 
lde examined vida voce? The Comimiſſioners of 55 ea thought the b neſſes de novo, eee Gy 


fad ſufficient, and roceeded chereupon; and f Froh eon was moved e 17 t dead. See 5 Mod. 9, 
denied at firft, beca e this Had been 1 we Cod ſe” Ever Tince the tatyite, .an an 277, 27.1, 8. C. 4 2 
y to t 
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Caſ. 73, 175, 236. 


Chan, Caſ. p 
Revenue to bring in all the "Wi eſſes again; and jt was but pr Witt the Compiſ: þ ate 4 pe * Mod. Salk 


liners of Appeals ſhould - have juſt" the Fame Eyitlence'the' fir Ret 386 - 6 Mod, 225, 
mb. 414. 


neceſſary, unleſs before a Jury. In other Caſes D .may. 
f it were not ſo in this Caſe, thi would OI Mag 275 5 | 
trying an Appeal. Sen — a Piet. 9 BR RD Opinions the. C 
155 That the Comm AF dee t fo examine the Wit 710 
on the Appeal; that Klas che latent of 55 WS 1 the Comin 100 18 5 
Power given for that Purpoſe, to adminiſter Oiths: That chi? Ya x 
the firſt Sentenee might be by Default, or 1 might flifre 
reſent the whole Caſe; and that en- Appeals npor r. 
nitation 4s Always de ubs, And a Prohibition was Tanteck 


won vis, That If che e th Hey. "I 
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Quantum Neruit. 
cf | 10 9982 i 5 ö ne 98 
A Shae 157 *. T panoſer-Book 1 the rel, hu. "ys ale as 
Jo 17 e 209) Evidence, Sc. ler feinen | 20 
© 25166433 I Ain LON $9 8077 - 2 WW" | 
Vide 7 Co. 17. b. Kelw. NC ITY | * 5 
r , * Property. 
2 Leon. 36. 11 Co. 82. ed ene Soo | 
50 
F. nj Sutton, we Moody. Mich. 9 Will. 3.B, K 1 Ld. nn. 50. 5 * 
220 NE fy 45 10 7971 fr Comyns 34. 1 * . 9 11 
| / 
| 8. _ "he Propeny 8 a E Plain "if brought Treſpaſs for breaking his Cloſe and 3 
* Wo . esd. S Centum cuniculbs ſuos adiunc & ibidem invent. occidit, cepit & Alen 


vide 11 Co. 19. b Et Verdict was for the Plaintiff, and entire Damages: And it was objected in Arreſt 
poſt 637, 667. Cro. of Judgment, That H. cannot have a Property in Conies which are feræ naturæ, 
Car. 553. | Comb. 1 unleſs on a ſpecial Account: as if he has a Warren of them, then he may ſay 
2 Sk. 2%. C b N. Niere reer, ſham Fregit & cunieules furs ceit. Vide x ro: 383. F. N. B. 87 
8 Pg Holt 608. 75 12 15 + RIEL ha a 107." Curia contra For a Warren is but a Franchiſe to 
Godb. 174. 12 Hen, ke notwithſtanding that, the Oyner has no more Property in the 
8, 9. Cotes „ dender than any Man that has chem! in his own Land; if #2. ſtarts a 
: Hare i in my Cloſe, and Kills her there, 'tis, my Hare; otherwiſe if he hunts 
her into the Ground of a + 0 Perſon, then io the FINES: J ne * 
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| fe 1 Salk, 330. Poſt e Quantum Peruit. 
597. neter 
Ante 439: Same Nan Snow _— Firebraſs. Mich. 12 2 Will. 3. B, R. 1 1d. 8 611. 
but a Different Caſe. 4 8 
. Vo. % 0: 948 | = „ TR) a 
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Quantum meruit fie 


B E Plaintiff W That the Dees in Cbideration that the 
Meat, Drink, &c. uncer-, . Plaintiff had found him ſufficient Meat, Drink, Waſhing and Lodging, 
tain as to Time, well. 1 pro diverſis menfibus ultimo præteritis, promiſed to pay him as much as 
© Caſes B. R. 434: 8. C. he ſhould deferve, ang, averred. that he deſerved ſo much: Thus Non {ſu 

Holt 69. plwKẽùaded, and V, erdi for the Plaintiff, it was moved in Arreſt of Judgment, w 
n | » the Dechardgant was ſhort and uncertain as to the Time or Number of Months: 


Sed per Holt C. J. The Incertainty as to the Length of Time, or Number of 
Months, can do r no more Harm than Incertainty as to the Things, which has 


V . been often adi udged n t to itiate. It is enou h ee 
| Bod: Bag t nO% Judge Fe v 8 en gl a aver by, muo 

1 9 my 342 t Judgment! pro Ver. yr 101 eo Hiro i 36 Þ - 1A 9547-7 5 

N Th, Cloer Hes Rage bas. 4: 42m B. R. 2 14 an. 1155, 
nad | J „ 15 f 

EDDA bd 1. Tag aatg's th 

t ted, but r at the Bing in 98 chat the 

Ain. 1255 5 ps s Teſtator had: tran for him ſuch and ſuch Merchandizes, 


Pror ſed to. pay the Plaintiff's Teſtator zantas denar. ſummas pro tranſportation 
Merg andig. 8 rationabililer bahere meruiſſet,, and ayers that he deſerved 10 
much. Upon Non Aſumpfit, Verdict was for tfie Plaintiff, and Judgment in C. B. 
And now a Writ of Error was brought thereupon in B. R R. and W that the 
Wo rd Quantum was Fra and it is not ſaid Who had deſerved, and he avets 


15 e for ationof Merchandizes. But che Court afficmedthe 
— Als DE Th antum is — / The: Defendant Promiſed him to Rte 
1 be cer ved, and 2 1222 as much as ipſe meruiſſet; and there Nn 
bt two Perſons i in the Record, it could be no Body but the pee od 
hep. muſt have been the fare Merchandize for which the Promiſe Was 1 
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er otherwiſe the Plaintiff could not have had a Verdiét; which has cured the 
Want of Predia”. - Set | TT TT TO TI 

| 1 IO Z BBC 7 5: 8 115 45 10 Ae. 4 4.30) «ws 703 þ 

* Moverley verſus Ley. Hill. 4 Ann. B. R. 2 Ld. Raym. 1223. . Fareſl. 106. 
„ e NEE e „ . 586 


| FL SUMPS IT, and declares quod cum the Defendant, in Conſideration that To be RAE, Sending to 
{2 the Plaintiff would provide him Meat and Drink; promiſed to pay him as the Intent of che Parties: 
much as the Plaintiff Hhabere nieruit, and avers that he. deſerved ſo much: There 
Here alſo other Counts. Non Aſſump/it was pleaded; and Verdict for the Plaintiff, 

and entire Damages. Upon Motion in Atreſt of Judgment it was objected; that 

neruit ſnould have heen meruerit, The Gourt held at firſt; That this was not Falſe 

Latin, but Falſe Senſe, which is not cured by a Verdict; and though a Daſh 

would help it, yet they could not by Intendment ſupply a Daſh; for that was to 

make another Word. This was moved. ſeveral Times, and having reſted two 

Terms, the Court gave Judgment for the Plaintiff; ſaying; they muſt take the 
Words of the Declaration to be the very Words of the Promiſe, as if the Words 

of the Promiſe had been put in Writing thus by the Parties under their 

Hands: in which Caſe the Court ought not to purſue a grammatical Senſe 

or Conſtruction, which makes the Promiſe void, but to conſtrue it ſo as to make : 

the Parties mean ſomewhat, as it's plain they did; and that was to pay fantum, Fareſl. 106. 
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| Berkely verſus Hanfurd. | Mich. 3 W. & M. B. K. Rot. 369. 


TN a Quare Inpedit againſt A. and B. and the Biſhop; A. and B. made Title, In ain Nonſuit 
and the Biſhop pleaded that he claimed nothing but as Ordinary. The Biſhop after Appearance is per- 
died, 4. came and ſurmiſed this upon the Roll, and prayed tlie Plaintiff might replß; P. Co. Lit. 139. a. 
upon this an Entry was made, Qued predif. quer. lice! ſolemniter exactus non venit, 
. nec eſt proſecutus breve ſuum pred. ideo confideratum eft, &c. & breve Epiſcopo. Upon 
this a Writ of Error was brought; and. the Judgment was affirmed : for it is a 
Nonſuit after Appearance, which in a Quare Impedit is peremptory. Vide 7 Co. 


27. 5. 2 H. 4. 1. b. 14 H. 3. 19. 5. 


Dominus Rex & Domina Regina ver/is The Biſhop of London and Dr. C. Lev. 377, & 382. 
2, Lancaſter, Trin. 5 W. & M. B. R. 8 

6 Haneaiter“ Irn. 5 W. & M. B. K Cauaſes 164. Comb. 205, 
.. ß . . re 
N the great Caſe of the  Quare Impedit for the Church of St. Martin's in the 413, 441, 493. Holt 585. 
1 Fields the Defendant prayed Oyer of the Writ, and pleaded in Abatement : 
Variance between the Writ and the Count; the firſt being Quæ ad noſtram dona- 


In Caſe of a Prerogative 


| nen on N a > : Turn the Writ i 
tionem ſpeftat, the latter Quæ ad ſuam donationem ſpettat jure Prerogative : And on das ad noſtram ſredar * 
Demurrer it was objected, That the Title by the Writ is a Title in Fee, this in the nationen. 


Count is only a Turn pro hc vice; fed. non allocatur; for the Precedents are fo, 


and the Writ is always general. Shower, pro Def: Suppoſe then the King ſhould + Ts 
have Judgment by Default, and a Writ to the Biſhop, would this gain a general 
Title to the Crown, and become a U ſurpation ? Holt C. J. No; for where the 


ers King hath Judgment by Default in a ware, Impedit, he, as well as a Subject, 
te WY null by Suggeltion, on che Roll ſer forth his ſpecial, Tile. . Repondeos outer 

nſ warded. ad ou Lud „ Dad 40; 5 5 ror eig 2 11 1 1 a 
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vowſon. Vide Hob. 143. 
3 Co. 4, 5. 10 Co. 101. 


9 6 Bag ſcended 10 K. James, and he was Texſed ut de gre 
ty's Caſe, 5 Mod. 287, 
335, 336, 297, S. C. died, md; one. Peirce, non babens fuß, ſed u ur in N Me alfe: That 
Garth. 440. S. C. Parl. K. Charles I. ied ſeiſed, and gn Mr Ji NE 5 a ha 


5 193 
7110 Fg PRs "gods wid Defendant 1 that K. Charles I. Was ſciſed | in N Jo aj he. afßer Bis 


230. 5 
32, 36, 154. 3 Salk. one Thacker, adtune, Armigero, paſte Militi. . 


24, 40. Caſ. B. R. 185. Ei quod predifts, tembore. quo Peirce is ſuppoſed” to lle ufutpöd ſuper Domin 7 
Show. P. C. 212. Skin, Regem, ipſe idem Peirtt wfurpavit ſuper. dict. V. brekfton, arid preſente; Meal 4 


11 
14 
* 


* P. 960 : 3 Dominus Rex week The Biſhop of Cheſter, Pierce” 400 cob. in. 
1 bs ff 9 Will. 3v B. R. 1 1d. Raym., 292. 8. C. | 
) 
| Day of February in the rath Tear ef her Reign, was ſeiſed of d 
Bedel, ut de uno groſſ, and een 9705 KF. be. t39vowion 


Kinz's PRE I BS: & a 8 Impedit the Plaintiff declared, That Q. Soha” on 1. 14th 


at the Queen. died, and it de. 
7: Soto erbe, and that he 


was ſeiſed | ut de groſſe,, and preſented. } Widkbdm:,. and, chat after ard Wickbaz. 


e i, & AUK. Preſentation of Wickbam, by Letters Patent, granted th e Advow on aforeſaid to 


27 
3 


94 


65 * | Et quad poſtea the faid Thackſton releaſed the Advowſon,. and his Right therein, to 


7 5 the ſaid, . Peirce and his Hcirs, and traverſes the dying, i; ed, of K. 

Charles I. | 

The Attorney General prayed yer of the Letters Patent, which reciting that 

'Q. Elizabeth, in the the 13th Year of her Reign, pranted the Manor of Bede, 
with the Advowſon adinde ſpettan. to the Earl of Warwick, and that the ſaid, 
Manor was come to Sir V. Thackſton, Knt. Sciaiis igitur Nos dediſſe & conegſiſe 

: prefato WilPo J hac Aton mil. advocationem Ecelefi & predif. and thereupon demur- 
= to the Plea, Judgment Was given in C. B. for the King, and a Writ of 

F Error brought; and thereupon it wall objected, That the Advowſon which the 
King meant to paſs, was an Advowſon which Q. Elizabeth granted to the Earl 

of Warwici:, and that the ſaid Grant to the, Earl f Warwick was void; for the 
Queen, Anno 12 Regni ſui, being ſeiſed of this Advowſon ut de groſſe, could not 

Anno 13. grant this as an Advowſon appendant, „ang that this is admitted by 

the Pefendant: And if this was an Advowſon it Grofs, and ſo defcehded to 
Charles I. his Confirmation or Grant to Thack/ton 42255 a 8 5 wherein he 

Was deceived, 9 5 be, void 7 7 that the ſaid W. 9 5 Back hon in the Letters Patent, 
ifferent han On the other 


„ „ a8 * 


= . Iſt, That the. Time of > Seiſin laid in che yi was br aedged, 
Sufficient to lay Seiſin for tis ſufficient to ſay; bin pete patrs,. zee Damn Regina, and therefore *tis 
tempore pacis, tempore not traverſable: In Etelpals Quer, S. tb is neceſfary lay a certain Time; 
Domini Regis. yet even there the reciſe Time is. not material nor traverſable, but any Time 
befdre the ſuing of che Writ may be given in vidence; a fortiori here, &c. 
2dly, 'That 5 h is nat material nor traverſable is not admitted nor confeſſed 
That which. is immaterial” when * 18 alledg gel, and not traverſed : "Ergo, as the Plaintiff upon Non preſent. 
is not admitted by not ond & forma, 1 ive in Zvidence Aa Preſentation any 79855 ſo che Court 
being traverſed. 1 Vent. may intend i N. 5 e I b. 1. 2 Leon. 99. OE 
1 2 1% % Idly, The. G 6 Deen: as ecitetl; is faid to be iter lis, fo thee 
n mah be other Woch Ran re iclent to paſs an Advowſon in Groſs to the 
In grants where the King's Earl; and the Intent o of K. Chbrles T. 78 plain, and this Conlidetatin might be 
Intent appears to paſs the ſufficient, as the relinquiſhing of a Suit againſt u. Can or the ſurrender of a 
Thing, 3X Gall pas not- void Patent is a gogd *Confilleraion For a new Arg” as to the Re- 


Vice ich. 1, ce, eitals, which Were not all. anfwered, Hole C. J. <aid; AVhere it "appears by th 
230. 3 Co. 4, 5. 5 Co. Recitals the King intended not to paſs any Thing he had an apparent Ri iglit in, 
93. 3 Lev. 49. but only what was concealed, the Recital will qualify the Grant; which is Legal 
Caſe. 10 Co, But where there are Words in the Grant which ſhew the King 
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gelianed to paſs the Land, though they were not concealed, there the Grant ſhall 
be good to cee Na Ai unt ina, Feige FP 
athly, Holt C. J. Turion and Eyre Juſtic s, held, That N illiam Thackſton Eſq; in fant to a Knight by the 
the Plea, could not be . T hackſton Ent. mentioned II the Letters Patent, for N = * Eſquire, is, 
Fſquir- is drowned in the Name of Knight, ſo that a Knight cannot be an Eſquire; 16H 52 A. wh, 
4 a Grant to A. B. Knt. is abſolutely. void, if A. B. be only an, Eſquire, 3 4 5 by . 18. H. 6. 
and 2 Grant ad HRD 7 ao ariel] Jed IgA Ton PE US 3. 6'Co. 2). Litt. R. 
Knight is a Name of Dignity, and Parcel of a Man's Name, as much, "as his 81, Hard. 1 98. x Sid 
Chriſtian Name. It was ſaid that it ſhould have been averred, That . 2. bach len 40. Farefl, 38. 2 Inſt, 
was revera'an Eſq; but cognit. & reputat. Miles at the Time of the Grant; but 353, $94, 696. 2 Cro. 
hit would nor have aided it, for 2 Man cannot be'a Knight by Reputation, for "9g 24. . 121 
chere can be no Foundation for ſuch a Reputation; and it is not the Party's fay- 32. H. 6. 29. 8 Ed. 4. 23. 2 
ing in his Plea, I am the Man, that will explain the Grant, but the Identi mutt Lad. 59. Ma at 
appear on the Face of the Grant. itſelf, Upon this the Judgment was affirmed 9 Rep. 49,2 Ero. 
by Holl C. J. Turton and Eyre Juſtices but Rokeby J. held that there was a ſuf- 108 1 Bulſ. 21. 
geient denionftratio Per ſonæ, and that it ought to have been reverſed. | E 
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1 Lev. 190. 
1 Salk 363. 1 Mod. 231. 


F 
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* 


clly de lun Daily. Paſch; 10 Will. 3. B. R. fater. Hill. 9 Will 


3 B. R. Rot. 747. 1 Ld; Raym. 331. 8. C. See 5 Mod. 150. Poſt 


629. 1 Lev. 190. 


A 1 Sid. 298. 2 Sid. 10. 
44. Caſes B. R. 190. Holt 610. 


0 7 
x 


ny 2 ' Comb. 476. S. C. Carth. 

N Replevin the Defendant avowed and ſet forth, that F. S. was poſſeſſed of a Commeneement of par- 

Meſſuage and 40 Acres of Land, ſetting out the Time of the Conimence- ticular Eſtate mult be 

8 A | 94 1 . ' * . bei . ſhewn, I Mod. 231. 

ment of the Leaſe, and demiſed, rendering Rent, Sc. And that he being -, _ Cs Ou. 
poſſeſſed of the Reverſion died, and it came to his Executor, and for Rent- 2 Show. Caf 426. Lutw. 
arrear he avowed.” The Plaintiff demurred, and ſhewed for Cauſe that the 80. 81. 5 Mod. 206. / 
Avowant had not ſhewn who was Leſſor of J. S. And for this it was 3 * 4, Cro. Jac. 
beld naught. Per Holt C. J. In Debr for Rent it is enough to ſay dine: 3 Ter. 7, 00 nt 383 
And if it be brought, againſt an Aſſignee, that he demiſed to ſuch a one, 2 Keb. 87, 96 18 - 
whoſe Eſtate the Defendant hath, is enough for the Leſſor or his Executor, 279. Show 64. 3.Lev. . 
(Quere tamen of the Heir) without making a good Title to himſelf; yet an 133. Diverſity between 
Avowry differs from a Declaration in many feſpects. In a Declaration in Counts and Avoyries, 
Debt for Rent, Nil debet is a good. Plea, and traverſes the whole Decla- 
ration; but there can be no general Iſſue to an Avowry but ſome ſpecial Point 
muſt be traverſed; and therefore, becauſe it does not appear out of what 
Eſtate, or in what Manner this Term was derived, Judgment muſt be for 
the Plaintiff. Vide Cro. Car. 571. The Reaſon why the Commencement of 
particular Eſtates muſt be ſhewed in pleading, is, becauſe they are Crea- johns verſus Witney. 
ted by Agreement out of the primitive Eſtate; and the Court muſt zue Eaſter 10 Geo. 3. C. B. 
whether the primitive Eſtate and Agreement be ſufficient, to produce the Same point; and this 

cular Eſtate claimed: And this is a fundamental Rule; which ought not to Feld „ Sully verſus Dally 
particular Eſtate claim ed : 850 1 LEA neee Sl held to be good Law. 
be broken upon fancied Inconveniencie. 


5 ex relatione Serjeant Wil- 
| Ci ſon. See Cro. Car. 138. 
Yelv. 74, 147. 3 Mod. 132. Lutw. 1492, 1497. 


3 


Vide Fareſl. 38, 97. Hob. 


. 8 - » Betognizante, Statutes, Elegit, Extent, &. 


196. Cro. Car. 148. Cro. 


Jac, 2, 12, 449, Ke. | Hammond verſus Wood. Trin. 3 W. . R 5c. 

W. An.. 6 MH oy niedelonh 3h. pts OY 
Vide Cr Cr) +2 x HE Conuſee of a Statute had Lands extended and delivered to him upon 
P hey. ge - a Liberate: The Conuſor being in Poſſeſſion, continued his Poſſeſſion a 


5 Lor Faun terwards the extended Intereſt was aſſigned; and the Queſtion was, 4 
kids, in fon, Vide was allignable? The Court held not: It was objetted, Thar before Iv pin 
Fareſl. 38, 97. Cro. Jac. Conuſee, this was like an Intereſſe termini, or the Intereſt of one that has a Leaſe 
3, 12, 449. 1 Show. 281. to commence at a future Day, which. is aſſignable; ſo here the Conuſee hath 
3 Lev. 312. 1 Vent. 42. an Eſtate before Entry: Sed 7 C. J. By Return of the Extent | 
4 2 A A C. 3 * Intereſt veſted in the Conuſee : The End of the Liberate is to have an a — | 
Ne . Holt 611, 263. Poſſeſſion of the Intereſt; and it muſt be taken that he has by the Reunn of 

the Liberate; the Sheriff returning thereupon /iberari feci, the Conuſer is eſt 
ped to ſay otherwiſe : If then the Conuſor continues to keep Poſſeſſion. after 2 
Return, the Conuſee's Eſtate is turned to a Right, like the Caſe of Diſtiſe 
making continual Claim, as ſoon as ever the Piſſeiſee leaves the Premiſſes f * 
Continuance of Poſſeſſion by the Diſſeiſor, makes a freſh Diſſeiſin. Vide i 1 4 
156. Lit. 129. And this is not like the Caſe of Mortgagor, who continue 15 
by Conſent,” and not in Oppoſition to the Mortgage. 2 7 
Putten verſus Purbeck. Trin. 12 Will. 3. B. R. 1 Ld, Raym 
e | 346, 718. 8. C. 28 


(2) „Hoa Sire fecias upon a judgment che Defendant . 8 
z. r lar | 55 | aged in Bar, that thi 
On Blegit, if the Sheriff 1 Plaintiff had before ſued an Elægit on the ſame 1 Res hat 4 

deliver more than a Moie Sheriff. who th | 4 an Thawte = pn rected to t 
ty, the Execution is void. Eri, WHO GICTCULON returned an inquiſition taken, and a Delivery of ſuch 
1 Vent. 259. S. C. Caſes certain Parcels thereof. [ Et nota, the Parcels amounted to more than a Moiet ] 
B. R. 355. and prayed Judgment, if the Plaintiff ſhould have any other Execution; N 
which it was demurred; and the Court held that the Execution was merely void; 
for the Sheriff hãd only a circumſcribed Authority, and had. exceeded it; and if 
the Plaintiff had brought an Ejectment, he Sul not have recovered. the Poſ- 
* P. 364 | ſeſſion on this Title, and therefore ſhould be at Liberty to purſue a more ef. 
| fectual Execution, pre led Lek Doe to ed 


Vide Cro. Jac. 12. 


mY 
' ” + 
i BK &- $ 
S. 0» 


Domina Regina. verſus Ewer. Paſch,, 1 Ann. B. R. 2 Ld. Raym, 


750, N 8. C. 1 
> [2 ) | . * 1 2 TY SPARES TS: #8 | 2 5 ;f 
Certiorari to remove an Scir c fac as WAS brought on A Recognizance taken before. a Judge upon 
Indictment not a Super- granting A Certiorari to remove an Indictment from the Seſſions of the 
ſedeas, unleſs Recogni- 5 | | 5 


Peace, which upon Oyer was entered in bæc verba; e 

a menten e ente hc verba; and was for 40 J. whereas th 
Z J. $f 5 9 | i VOY V ay I 518 ereœas E 
h K ee * 3 Sum preſcribed by the Statute is 20 l. Et per Holt C. J. Before 3 & 6 V. 
140. Farefl. 9, 120, 12. en Be ee 1 7 a Recognizance, which is not taken away; but 
8. T; Salk. 369. Holt if it be not accor ing to the tatute, wh is in 20 1. the Certiorari will be no 


612. Snuperſedeas; yet whether it be or no, it is ſtill good as a Recognizance at Com- 
7777 | 1 5 


Vide Poll Goo, 659. Shuttle verſus Wood, Mich. 2 Ann. B. R. 
6 Mod. 42. 2 Leon. 24- | : 


In C. B. if — N Debt on a Recognizance of Bail in C. B. the Plaintiff declared that the De- 


fendant per ſcriptum ſuum obligatorium recognit. i 4 di i & de 
eee e e um 0: ul gnit, in curia die Dominæ Regine de 
88 1 3 . „ Banco coram 7. bom Trevor Mil. S Soctis ſuis, &c. Defendant pleaded Nul 47 Re- 
declared on; but in B. R. cord 3 the Recognizance certified, appeared to be taken before Mr. Jaſtice Neveh, 
as if taken in Court, Vide at his Chambers. EY per tot. Cur', The Plaintiff hath failed of his Record, and 
| _ ? * l . hath varied in his Deſcription from the Recognizance. Et per Holt C. J. If 
4 —2 4 3 had been entered as taken in Court, then it had been well enough : In this Court 
.. 41D. 114: P.. the Courſe is always to enter them as taken in Court, tho? taken actually by 2 
Holt 612. Judge in his Chamber, and in this Court they are not taken in a Sum certain, 28 


12 


— 


mound. 
—_—_—___ 


» 1 % 
— 


Records. 


in C. B. neither are they a Record till entered; but in C. B. tis a Record im- 
mediately upon the firſt Caption, and binds the Lands before it be filed at Weft- 
minſter, and when it is filed, then it is a Record in Court, and a Scire facias or 
Debt lies upon it, either in Middleſex where filed, or in London where taken; 


"whereas on a Recognizance in this Court of B. R. the Action or Scire facias muſt 


always be brought 1n Middleſex. 


1 2 
— — 
— 


— D * * 
— 


| by Reco2ds, . See 2 84804. 254, 393. 
; : KEY b 6 Mod. 18, 245, 8 
Waites verſus Briggs, Mich. 6 W. & M. B. R. 1 Ld. Raym. 35. 8 8 = 
a . | 


6 Mod. 103. Lutw. 332. 
| 2 Salk. 298, 
N Debt for an Eſcape the Plaintiff declared the Priſoner was committed and In Bf Ve intif did 
eſcaped, and becauſe he did not ſay 1 patet per Recordum, the Defendant e, lh wee 


lled 8 
demurred generally; but the Plaintiff had Judgment; for the Gift of the not alledge the Commit- 


ment prout patet per Re- 
Action was the Eſcape, and the Commitment only Inducement. Et per Holt cordum, but well on ge- 


C. J. In Debt on a Judgment quod cum recuperaſſet, is good without a Prout neral Demurrer. Vide 3 


patet per Recordum; and the Defendant may plead Nul tie! Record. Es per G. Nee 


| . * TOM: . » S th S * +3 Jo 
Eyre J. The Matter here is grounded on the Fact, for Nil debet is a good Plea, ; wages 6. | Keb. — 
and not on the Matter of Record. And the Rule in Co. Lit. 303. where the 1 Lev. 137. 1 Sid. 216. 
Difference is taken between Caſes, where the Record is the very Foundation, and Hob. 210. 1 Saund. 336. 


where Inducement, is a good Diverſity. Vide 1 Sid. 16. Judgment for the og FE 233. 
Plaintiff. | 4. 3. 


Dominus Rex verſus North. Hill. 8 Will. 3. B. R. 


PE R Holt C. J. It is an Error in the Clerks in London, that upon a Certio- 8 FR. 1232 

rari they return only a Tranſcript, as if the Record remained below ; for in e N 5 Wy _ 
C. B. tho they do not return the very individual Record, yet the Tranſcript is Mod. 188. ; 
returned as if it were the Record, and ſo it is in Judgment of Law. 


Thompſon verſus Leach. Paſch. 9 Will. 3. B. R. „„ 


PE R Holt C. J. You ought not to move to read a Word of a Record, in or- Roll mon 


der to make a Conſilium, where the Roll is of a precedent Term, unleſs it be ought to be filed. Vide 
filed ; for you- ought not to have a looſe Roll, unleſs it be a Roll of that Term 3 Lev. 219. S. C. Eq, 
5 h b R d | Ab. 178. p. 3. 3D. 104. 
of which it ought to be a Record. * 
| | | 1 Show. 296. 3 Mod. 
296, 301. 3 Lev. 284i Show. P. C. 150, 2 Vent. 198. Comb. 488, 468. Carth, 211 8 
623, 665, Caſes B. R. 475. FER 9 0 B90, 055: . 


* Moor verſus Manucapt. Garret. Mich. 10 Will. 4. B. R. * P. 566 

y | (4) 

AY Facias againſt Bail; the Defendant pleaded, That no Capias iſſued Upon Nul tiel Record 

forth againſt the Principal; the Plaintiff replied and ſet out the Capias am AA mY 15 

prout patet per Recordum, c. Defendant rejoins Nul tiel Record. Plaintiff ſur- given to che Farty kl a 

rejoins, habetur tale Recordum, and prayed that the Court will inſpe& the Rolls, bring it in, or for the 

&c. The Defendant demurs, and the Court held this Demurrer was ill: Upon Juſtices to inſpe@ the Re- 

Nul tie] Record pleaded; where it is a Record of another Court, the other Party 295 Lo: P 2 * 

replies, quod habetur tale Recordum, and the Court gives him a Day to bring it 8 ate 

in: But if H. pleads a Record of the ſame Court, the other Side may crave B. R. 214. Holt. 558. 

Oer, &c. or may plead” Nul- tiel Record, and then there are two Ways of Pro- 

ceeding in ſuch Caſe; for either the Court may give the Party a Day to produce 

the Record; which Entry is, Et diktum eſt prefato defendenti, quod babeat Re- 

crdum hic tali die ſub ſud periculo, Fr. or the Court may give Day to inſpect the 

Record themſelves; Et quia Juſticiarii hic ſe adbiſare voluni ſuper inſpectione & 
Vol. II. 8 2 | exa- 


ES 


[ 


Common Recoveries. . 


— 


examinatione Recordi per prædict. Deſendentem ſuperius allegati dies datus eff parti 
bus prædict. hic uſq; &c. Vide Dy. 228. ct? : 
But in the principal Caſe, what does the Defendant do by his Demurrer, but 
deny that the Court can inſpect the Records in the Court before them? Which 
they may moſt undoubtedly ; therefore Judgment muſt be given againſt him. 


Anonymous. Trin. 11 Will. 3. B. 1 * 


Printed FOE not Evi- N an Action againſt H. Defendant pleaded the Compoſition-Act; the Plain 
dence upon Nul tiel Re- tiff replied Nul liel Record; upon the Day given to bring in the Record the 
cord. 3 Lev. 243. Defendant brought in the printed Act. Et per Holt C. ] An Act printed by 
the King's Printers is always allowed good Evidence of the Act to a Jury; bs 
was never allowed to be a Record yet : You muſt get an Exemplification under 

the Great Seal, and then plead it exemplified, and then no Man can deny it. 


Turner verſus Barnaby. Trin. 2 Ann. B. R. 


AR N HP upon N Zjectment, the Defendant being called to confeſs Leaſe, Entry and Ouſter | 
Record may be altered the I made Default, and that Default was recorded. Atterwards the Plaintiff would 
ſame Term, of the Party, have waived it, ſuppoſing the Record of it to be in the B eaſt of the Court during 
not, 1 C. Bow war's oſt the * Term. Et per Holt C. J. There is a Diverſity between an Act of the Court 
175 ee Ray. 69. 3 Leu. done upon Record, for that is in the Breaſt of the Court, and may be altered 
N by them during the Term, and an Act of the Party recorded by the Court, as 
; h a Nonſuit or Default; for that once recorded, cannot be altered by the Court; 


for that would be a Means of introducing Falſity in Matter of Fact into 
Records. | | 


—_— 


Vide 1 Co. 14, 61. 2 Co. | Common Recoveries. 
74. 5 Co. 40. _ % 234. e | | | 0 5 
Lun 1549. Foft 591. Fir John St. Albans's Caſe. Trin. 1 W. & M. C. B. 

CER. IR Jobn St. Albans being of the Age of nineteen Years, his Siſter who 
oe wg rg: * Keb. was the next in Remainder, and alſo his Heir, married one of his F oot- 
141. Styl. 246. Cro. El. men: He petitioned the King for Leave to ſuffer a Common Recovery, who 
321. 1Mod. 48, 246, referred it to the Judges of the Common Pleas, before whom ſeveral Prece- 
5 8 * dents of Recoveries, ſuffered by Infants upon Privy Seals, were cited, viz. One 

*** Bivarny, the 1ſt Day of June, 10 Car. 1. One Young the 23d Day of Novem- 
ber, 11 Car. 1. another 13 Car. 1. another 14 Car. 1. another 1 Jac. 2. another 
4 Fac. 2. by Toby; another 4 Fac. 2. another by Jobn Croke, Son of Sir John 
Croke, 10 Car. 2. The Judges obſerved that ſeven of the Petitions were by Fa- 
thers upon the Marriage of their Sons, and an equal Recompence given ; 
whereas here was neither Father nor Marriage in the Caſe; and they faid this 
Caſe had been carried too far already, therefore diſallowed it. Vide Hob. 196. 


1 Ro. 731. 1 Cro. 307. 
* Clithero verſus Franklin & Ux' ; Paſch. 2 W. & M. C. B. Rot. 207. 


N a Writ of Ayel the Iſſue was, Whether the Grandfather died ſeiſed in Fee ? 


3 
To A. and his Wife for nara : 
Life, We to the 1 The Jury found that the Grandfather covenanted to ſtand ſeiſed to the Uſe 


Heirs Male of A. on the of himſelf and Mary his Wife for their Lives, Remainder to the Heirs Male 
Wife begotten j Pen of the Grandfather on the Body of the ſaid Mary begotten, with Remainders 
ay F, Wy 8.8 Lilly over: The Grandfather ſuffered a Common Recovery and died; Mary ſurvived. 
Ent. 92, 523. | To prove the Recovery void, it was inſiſted, that Owen and Morgan's Caſe was 
not Law; for if Baron and Feme had an Intirety, then each had the Whole, and 

| the Baron might make a Tenant to the Præcipe for the Whole. Pemberton con. 

tra, That Caſe was never yet queſtioned ; the Wife's Eſtate hinders the Intail 


F P. 568 


from 


— — - . e nt re SAYS ea; 2 
> -— WP. 


Common Recoveries. 


, 


52m executing in the Baron; fo that tis only a Kind of contingent Eſtate after 
he Death of the Wife, and the Intail cannot be tacked to the Eſtate for Life 
che Huſband, during the Life of the Wife; becauſe during her Life there is 
jy intervening Eſtate 3 and accordingly adjudged. 3 Co. 6. Plo. Manxlo's Caſe 
8, 9. 1 Cro. 350. 1 Sid. 83. i | | | . 


Lloyd verſus Evelin. Paſch. 5 W. & M. B. R. 4 C. 1 thaw, $47... 


"3 DES GL F TPP | (3) 
Na I/rit of Error of a Common Recovery, the Tenant to the Præcipe in the Tenant by Fine, &c. 
Common Recovery was made by a Fine, the Recovery was ſuffered, and the Vide Y 126. 1 Mod. 

Fine was reverſed, yet it wWas held a good Recovery; for chere was a Tenant to 7, 22. 


the Precipe at the Time: 


cy ver Williams. Trin. 11 Will. 4. B. R. 1 Ld. Raym. 227, 8. P. 1 Show. 44; 
W 475. 8. 6. £ 7 n 


RR OR of a Judgment in C. B. in Ejectment, wherein a Special Verdict If Tenant grins the Free- 
was found, viz. That a Writ of Entry was brought againſt Miles Corbet, Jed at any by before 

NI. Quin iena Martini. IL hat upon the Return Miles Corbet appeared, and the Gro: Jos. py "ga 
Demandant counted againſt him, That he vouched Lacy the Tenant in Tail, and 1 549. Carth, 472. S. C. 
a Summons ad Warraitizondum iſſued, returnable oFabis purificationis. After Comb. 425. Caſes B. R. 
the Tee and before the Return of the Writ of Summons, viz. the iſt Day of 561. Holt. 614. 
Fanuary, Lacy tie Tenant in Tail conveyed to Miles Corbet by Leaſe and Re- 
leaſe for Life. At the Return of the Summons, Lacy the Tenant in Tail ap- 
peared and entered into the Warranty, and vouched over the Common Vouchee, 33 

and ſo a Common Recovery was had. This * Recovery being held good in C. B. P. 569 
Serjcant Pratt, for the Plaintiff in Error, inſiſted, That Miles Corbet was not 
Tenant to the Precipe at the Return of the Writ of Entry. He agreed that if 
he had purchaſed before: the Return of the Writ of Entry, the Recovery had 
been good, (otherwiſe if after, as in this Caſe, ) to bind Strangers or the Iſſue in 

Tail, tho' it might he: good between the Parties by Way of Eſtoppel. Vide 1 
Re. 868. 21 E. 3. 3. 5 H. 6. 1. 18 E. 4. 26. 9 E. 4. 12. 3 H. 6.34. Ratio 
ef, becauſe the Tenant. could not render the Lands at the Return of the Writ 

of Entry, and a Voucher ſuppoſes a Seiſin; for tis a good Counterplea that the 
Voucher had nothing in the Lands at the Time of the Voucher, and the Nec 
unquam poſtea is not material; and if the Tenant pleads not Non- tenure as he ought 


and might, that only binds himſelf and thoſe that are Parties and claim under 
him by Eſto peel. . 
Lene contra argued, That the Iſſue ſhall be bound where he may have Execu- 
tion for the Value. 3 Co. 5, 6. 12 E. 3, 19. And *tis not a ſufficient Coun- 
terplea of a Voucher to ſay, the Voucher had nothing tempore, Fc. without ad- 
ding nec unguam poſtea, Raſt. 367, 126. So it is of Non-lenure, Raſt. 273. 
Where the Tenant appears on the Return of the Writ of Entry, and a Re- 
covery is then had, in ſuch Caſe the Tenant muſt have the Freehold at the Re- 
turn of the Writ, becauſe *tis a Recovery then ſuffered ; but, otherwiſe where 
there is a Voucher over, or Interpleader, as in this Caſe ; for *tis ſufficient if | 
he become Tenant before Judgment. 41 E. 3, 5. 8 E. 3, 32. 10 E. 3, 1 Roll Abr. 865. 
21, | i 

Holt C. J. It is not enough in a Counterplea of a Voucher to ſay, the Voucher . 
bad nothing in the Lands at the Time of the Voucher, without nec unguam 1 Ing. ns by . 587. 
pea ; ſo it is of Non-tenure : If the Tenant to the Precipe gains a Freehold be- Non-tenure curad by fab. 
fore Judgment, *tis ſufficient, for it cannot be ſaid to be a Recovery againſt him ſequent Purchaſe, Q. 1 
that had nothing; therefore a Writ may be made good by a ſubſequent Pur- Mod. 218. 1 Show. 347. 
chaſe, and ſo may a Voucher; and 'tis the more reaſonable, becauſe the De- We 9. E ebook 
mandant may have a good Cauſe of Action, tho' the Tenant have not the Land; 1548, . 
for 'tis not his being Tenant to the Præcigpe, but the Demandant's having a | | 
Right to the Land, that is the Foundation and Cauſe, of Action; and therefore 
Us ia Law ſufficient, if the Tenant have the Land to render at any Time before 
judgment. And the Judgment was affirmed Ni cauſa. Afterwards Mr. Sguib 


came 


— —— —— 


| 
| 
| 
| 


{ 
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Common Recoveries. 
came to ſhew Cauſe why the Judgment ſhould not be affirmed Wach BD 
3, 13. 18 E. 4, 26. 2. Ro. 746. Sed non ullocatur: And Heli e728 4 E. 
Recompence in the Caſe of Common Recoveries was ratio une, but an * 

for a Reverſion expectant is barred by a Common Recovery, and yet he pet 

compence cannot extend to that; which he ſaid was a bold Advance in F 8 7 
Common Recoveries. This Rule was made abſolute. | I of 


— . 


2p. 370 ; * Page verſus Hayward, Trin 3 Ann. B. R. 
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c. S. C. more full than V IC HO LAS S EA RL E by his Will deviſed to his Niece Mary Bryant 


in any other Book. 


"ir and the Heirs Male of her Body, upon Condition and provided that ſh 
5. C. 3 Salk. 96, 135- intermarry with and have Iſſue Male by one ſurnamed Searle; and in Def 1 
Rep. A. Q. 61. Holt 618. of both Conditions he deviſed to Eliz. Bryant in the ſame Manner] and in D. 
1 fault thereof he deviſed to George Searle for ſixty Years, if he fo long live "ug 
22, 1 Lev. 212. 1 Leon. Mainder to the Heirs Male of the Body of the ſaid George, and their Iſſue Male 
283. 1 Vent. 199, to 305+ for ever. Mary, and Elizabeth with her Huſband, (for ſhe had then married os 
10 Co. 41. 1 Mod. 86.  Clif,) joined in a Fine to make a Tenant to the Precip:, who was one Iſaac $; 
3 Mod. 20. | very. * Savery vouched Mary Bryant, Eliz. Cliff and her Fluſband, and the 
Wife of the Deviſor with her Huſband, ſhe being again married, and vouched 
them all jointly, and they vouched over the common Vouchee. Er per Hol. C.] 
To A. and the Heirs of &, let. Cur', it was achudged. 5 : 
o A. and the Heirs of iſt, That the Eſtate deviſed to Mary was a good Eſtate-Tail, and ſo was the 


her Body by one of the a * f . ; 
Name o 3 is Tail. Eſtate to Elizabeth ; but it is a. ſpecial Intail ; 'tis an Eſtate to her and the 


Vide poſt 619, & FHeirs Male of her Body begotten by a Searle, which is a middle Intail; not the 


higheſt nor the leaſt ; for it might have been to her and the Heirs of her Body 
| begotten by J. Searle, which had been more particular; yet this is a good Eſtate- 

Tail within the Statute de donis, for it is within the Reaſon of the Statute. 
Words ſounding condi- 2dly, The Words, upon Condition, &c. tho? they are expreſs Words of Con- 
tional taken 2 3 dition, ſhall be taken to be a Limitation ; ſo it is held in 1 Vent. 199, 202. And 
in a Will. Vice 2 C Holt. C. J. ſaid, he ſaw no Reaſon why they might not be ſo conſtrued in a Deed, 


72, 73, 74, &c. tho the Law had not been carried ſo far; and ſo the Senſe is, if ſhe has no Iſle 


by a Searle, upon her Death, the Eſtate ſhall remain over. 
3dly, That the Eſtate-Tail of Mary and Elizabeth, or either of them, does not 

. ceaſe by marrying one that is not a Searle; for the Remainder over is in De. 

fault of both Conditions, and in the mean Time it is limited to her and the Heirs 

Male of her Body, and ſhe may ſurvive the firſt Huſband and marry a Searle, and 

ſo there is a Poſſibility as long as ſhe lives. | | . 

Condition that runs 4thly, If the Eſtate had been to Mary and the Heirs Male of her Body by a 
With the Land cannot be Cegt le to be begotten, provided and upon Condition if ſhe do marry any but a 
barred by Recovery, Skarle, that then it ſhall: remain and be to J. S. and his Heirs; a Common Re- 
otherwiſe of Condition coyery ſuffered. before Marriage will bar the Eſtate-Tail and Remainders; and 
collateral. tho? ſhe after marry with another, it ſhall not avoid the Recovery: And the 
Court took a Difference between a collateral Condition and a Condition that runs 
0 ws with the Land: If the Donor reſerve *a Rent with a Condition to re-enter, a Re- 
Wer RE 5/ covery will not bar it; otherwiſe if it be to re- enter for Non- payment of a Sum 
in Groſs. Vide 1 Mad. 108, 111. 2 Lev. 28. LU hea 

And as ta Common Recoveries (being of great Uſe) the Chief Juſtice deſired 

| to ſpeak largely. . 

Tenant in Tail, and he in iſt, If Tenant: to the Præcipe vouches Tenant in Tail in Poſſeſſion, and him 
Remainder may be vouch- in Remainder jointly, and they jointly vouch over the common Vouchee; this is 
ed jointly. Noy 81, — good; not but that it may be more regular, that the Tenant vouch Mary Bryai!, 
4 poets want and ſhe Elkzabeth, and ſhe over the commonVouchee, that the Recovery in Value 
A may not be joint, but enure. ſeverally: Vet the other Way is ſufficient ; for 
where in an Adverſary Action a Precipe is brought againſt ſeveral, tis enough 
that one hath the Tenancy of the Land; and if he would plead that he is ſole 

Tenant, and traverſe that, the. others have any Thing, the Demandant may ad- 
mit that, and proceed as to him, and the Writ ſhall only abate as to the reſt; 

alſo the others may diſclaim; and as a Joining a Stranger with a Tenant does 
not hurt, ſo a Joining a Stranger with a Vouchee does not; for he is but in lo. 
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Vouchee;' that is god? of For hid being a Stranger is not material, becauſe in a Warren 15 
judgment of Law he ig become Tenant by the Voucher to the Praæcipe, and a is good, 1 Vent. * 
Relcaſe to him is good, and the Voucher is good whether there be a real War- 2 Co. 60, 61. Cro. El. 562. 
ty or not: At Common Law, if a Stranger was vouched, the Demandant e e ee 
could not counterplead it; but by Mel. 1. c. 40. he may, if he be WWW 4, 
terplead the Voucher viz. That the Voucher and his Anceſtors never had anß 
Thing in the Land; not if he be preſent: It is enough that Tenant in Tait - 
comes in and owns a MWarranty, for there may be a Warranty. Suppoſe an Ad- 
verſary Action againſt Tenant in Tail who has a Warranty, and he makes a 
Feoffment in Fee with Warranty, or has levied a Fine with Warranty, and the 1. 
Feoffee or Conuſee vouch. the Tenant in Tail, he may make Uſe of his War- 
ranty, and yet he was not ſeiſed of the Eſtate-Tail, ; but in that Caſe he may Tenant in Tail coming 
dereign the Warranty, and then he recovers in Recompence of his Eſtate- Tail; Fm e. 5 
for whenever Tenant in Tail comes in as Vouchee, he comes in in Privity of all ever 47" 3 Co. 40 61. ; 
Eſtates: he ever bad, and eee may er the Warranty. Vide" 1 Toft. | 
: wy the Chief J lige ſaid, The Voucher being a Stranger was not S atertal; 
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ynaſton ſhould be diſcharged of all Debts, and be indemnified and ſaved 
i eſs from all Agreements or Securities cat any Time before made, or here- 
after to be entered into; then he avers Notice was given, and that three Months 
1 | elapſed, &c. and ſo relies upon this as a Defeazance. To this there Was 4 
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made. There i is grate n Necelffity | to conſt 1 's 55 to 


Aich vag made at the ſame Time with it, or "tha 5 falt 10 
_ looſe at his Pleaſure Re, he Gor agreec 105 0 57 f 1 may, 1 5 
ſeyerally bound in a Bond, a Releaſe to pne ſc] other; 
Caſe, if the joint Remedy 1 is gone, the Several" 18 Fe Rh in dee 
at Bar, the Foine Remedy was loſt: But the 97 yitice, who, deliyered t 
Opinion of the reſt, ſaid, they did not determine, : That _—_ where Ne 
joint Re medy, Failed, there could'ngt be a ſeveral 

'2dly, It was objected to e Declaritivh, hoes of a Deed male 
between Kyniſton'of d one Part and' Winter Fs the Bo 0 does not lay 
prædict. Winterſball, for Want of which he ou not appear 85 be the ſame Per- 
ſon: This Exception was not much heeded. Caſes cited pro 2 and con were, 2 1. 
103. 3 Cre. 913. Bridgm. 99. Dyer 70. Hard. 178. 

Where a ; Proviſo goes by T4 It was objected to the Plea, That the Not 70 ot ſaid to be given in 

Way of Defeazance of a an acting Week ; and tho“ it was ürged ta be by G Provilo, and therefore 


Covenant, it ti de; ought to come on the other Side, (5. Co. 2 3 1 ukg 406. Lt 10. Popb. 28. 


d. her Si 
— — Way Plo. 376. 1 Leon. pl. 202.) and, chat the Plea. ſhud: he hack ice. Je&undum for- 


of Explanation or Reſtflc- mam & effeFum articulorum; yet "Holt C. 7 ſym pin That where the En 
tion of the Covenant, goes by Way « of Nefeazance, - ir muſt be pleaded: by hea thavtakes: 2 
e 15 3 Hut ut this is not ſo, hut alters the Senſe of the Covenant, by explaining duo 
dd vp. N orc to a particular 3 wauld not have been unde 
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on the general Covenant, hy whicli means it becomes a Part of the Covenant, 
ſo that you muſt plead accordingly ; and ſecundum formam & effetium urticulorum 
is only Matter of Concluſion, which cannot ſerve without Premiſſes. And 
upon this ſingle Point, J udgment was given for the Plaintiff; „„ 


Lacy verſus Kynaſton. Paſch. I 3. | F RR 1H Rayth. abs. - og b. 5 


NE Plaintiff brought Covenant as Admitiiſtrator'to Lacy, and declared on Pefeazance a 4 5 
. the ſame Indenture in the Caſe before between Kelligrew and Kynaſton;'and proper Words of Detea. 
they en une parte, and Lacy ex altera parte, reciting former Articles, and they zance. Vide 9 Co. 52. 


hereby coHenant jointiy and ſeverally with Lacy; That if he be minded to leave 3 Ler. 25 5. 1 Show. 151. 


acting, and gives three Months Notice thereof to the Company, he ſhall n 214, 215, Kc. 
aid bs. 3 4. per Day for his Life, arid that within three Months after his 298. __ S, C. 3 Salk. 


B. R. 2215 415, 


Death, his Executors ſhall be paid 100 l. And that if he die without ſuch No. 548. Holt 178, 218. 


tice, his Executors ſhall be paid 100 J. within ſix Months after his Death, in 1 Rol. 939. 1 Show. a& - 
the Nonpayment whereof the Breach was aſſigned: The Defendant craved Oyer, 3 Cro: 523. Comb, 123. 


7 — < 


and pleaded another Deed made the ſame Day and Year, whereby Lacy and 10, l 
others covenant jointly and ſevetally with the Defendant; that if he left off A 
ing, and.gave Notice, he ſhould be freed and indemnified of and from the ſaid 

Covenant, and avers he left off and gave Notice, and became diſcharged, and 

ſo prayed Judgment of the Action. The Plaintiff demurs, &c. And the 

Queſtion was, Whether this was a Covenant or a Defeazanee ?- And the Court 

held, 


wanted Words of Defeazance, viz. that the Thing be void. | 47, 11 Lev. $ 


_ 2dly,-If A. and B. are jointly and ſeverally bound to H. and 2 covenants &c Bond from A, and B. 
with A. that he will not ſue A. this is not a Defeazance, for ſtill there is A Rez 9 H., joint aud ſeveral 


medy on the Bond againſt B. otherwiſe if A. only had been bound, for then fuch Coven from H. not to 


e A. is not a Defeazance, | 


Covenant excludes him from any Remedy for ever, to avoid Circuity of Action.. 8 
Vide 43. Af. pl. 44. This Difference being applied to the principal Cate rules it, 
and it is but reaſonable; becauſe to conſtrue chis to be or enure as a Releaſe or 
Defeazance, is to diſcharge all; otherwiſe of a Covenant. 34 H. 8. Br. Efhtranger 
al fait. 21 Liti Sect. 376. Inf. 232. Hab. GGG. N 


Topham verſus Tollier. Trin. 1 Ann. B. R. 2 Ed. Raym, 786 5 Poſt 378. 
| S. . C „„ 


NE BT on a Bond againſt an Adminiſtrator; the Defendant pleaded à Re- 1 
leaſe, whereby the Plaintiff reciting there were ſeveral A ee. be- 8 — 

tween the Defendant and him about a Legacy, and the Ripht of Adminiſtration Inteſtate, releaſes not a . 

releaſes to the Defendant all his Right, Title, Intereſt and Demand of, in and Bond before Judgment 

to the perſonal Eftate of the Iriteſtate: Upon Demurrer this was held no Plex z cus Execution. 3' Leon, 


for per Holt C. J. There is a Difference between a Releaſe of all Demands to 8 N 5 


= S. ante 573. 


the Perſon of the Adminiſtrator, * as in Telv. 2 14. and to the Ler- Eſtate; as S. C. Cro. Kl. 897. Lutw. 
then 25 2 o . Lev. + F428 
e perſonal Eſtate e 


in this Caſe; for the Bond is not any Right or Demand to 
ul Judgment and Execution faed out. . 


Lev. 2 10. Poſt 578. 
ses 


* : N 8 3 © 
22 


* cr ——___——. 222 D —_— 2 1 ad ak. — = n , 1 


Remainder. | | 4 Poſt Reverſion . 
Corbet verſus Tichborn. Paſch. 6 W. & N. B. R. | mow 


5 Life, Remainder to his Wife for Life, Remainder to his firſt, ſecond, Ge. 
9 in Tail, Remainder to the right Heirs of J. S. The ſaid. J. S. commits 
aſon, and then bas a Son, and then is-attainted ; and the Court held, That 


whether 


iſt, That this Covenant in its Nature was not a Defeazance, becauſe it.; Lev. 255 1 * 
| £ . . Vs 4 5 


3 I 
14215, 


21 2 


E JECTMENT, and Trial at Bar the Caſe was, F. S. was Tenant for Anaiade} via! the: 630, | 
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R ; gen — — 
: whether the Son was born before or after the Attainder, the contingent Remainder 

to him was not diſcharged by the veſting in the Crown during the Life of nder 

becauſe of the Wife's Eſtate, which is ſufficient to ſupport it. 7. S. 


Ante 427, 565. Vide Thompſon verſus Leach. Hill. 9 Will. „ £ Ld. Raym 31; 
wa | [ | 9 3 


Poſt 618, Kc. ib. 3 Lev. 


284. 3 Mod. 296. 3 1 
2 \ / : 0 Ro 
2 — To for | Deviſe was to Simon Leach for Life, Remainder to his firſt, ſecond and 
ife being Non Compos to AY th: Fc, mainder to Sir $; in Ta . and 
: 8 Mins bi void; third Sons, Sc. Remainder to Simon Leach in Tail, the Remainder 


ingent to the right Heirs of Simon Leach ; Simon Leach the, Tenant for Life ſu "i 
. 2 his Eſtate by Deed to Sir Simon Leach, and after that had a Son born E 
Entry will ſupport contin- and the Son brought an Ejectment againſt Sir Simon, and Simon his Father was 
gent Remainder Right of found to be Nen Compos at the Time of the Surrender. Et per Cur”, Taking = 
12 1 NR «. Surrender to be voidable only, it was held, That the Plaintiff could haye * 

b. 198. p. 3. s. C. Title; for his Eſtate in Remainder was a contingent Remainder, and if the pre. 
2D. 164. p. 13. 3 Salk. cedent Eſtate was gone and determined by the Surrender, the Contingency could 
300, 1 Show. 296. not ariſe. There muſt be a particular Eſtate actually in Being, or a preſent 
3 de e 6 p. c. Right of En „Lide Bigot and Smith's Caſe, Cro. Car.] And it is not enough 
5 93. that there be * 4 Right of Action, but it mult be a Right of Entry: And they 
Comb. 438, 468. Carth. held, that it was not for Want of Right to the Thing, but of Capacity to do 
211, 250, 435. Holt the Act, that a Madman is hindered to avoid his own Grant. 1 Cys. 102. 
357, 623, vw 2 Saund. 387. 3 Keb. 2. And if this had been done in the Life of the Surren. 
e 4 y” allen derer by Inquiſition, that would have preſerved the contingent Remainder; but 
382, 383. 1 Vent. 189. that cannot be done now, becauſe the particular Eſtate is determined. To ſhew 
3 Mod. 301. 2 Vert. this, Holt C. J. ſaid, 3335 8 F „ 
198 to 208, 1 Show-. If there be Tenant for Life, with a contingent Remainder to H. and Tenant for 
137. 0e. de. 3 eb. Life is diſſeſed, and after that a Diſcent calt, and five Years expire, now de 

137. 2 Io. 2, 77- Contingent Remainder is gone, for there is nothing now to ſupport it, the Right 


3 Keb. 178, 244 of Entry being turned into a Right of Action: . But. before the Diſcent the Right 
8 of Entry was ſufficient. | 


But they held the Surrender in this Caſe to be merely void, ſo that the particu 

lar Eſtate remained in him, notwithſtanding. the Surrender, and the contingent 

| Remainder rightly veſted. | % . 924 9 03 
That Right of Entry muſt If there be Tenant for Life with a contingent Remainder, and he makes a 

be preſent. Feoffment in Fee upon Condition, and the Contingency happens before the Con- 
| dition broken, the contingent Remainder is deſtroyed ; for there muſt be a par- 

ticular Eſtate, or a preſent Right of Entry when the Contingency happens; but 

if Tenant for Life enters for Breach before the Contingency cy the contin- 

gent Remainder 1s revived, and may veſt. 


Weeks verſus Peach. Mich, I 3 Wall: z. B. R. 


Remainder may be of a H Deviſed out of his Lands a Rent to one for Life, with Remainder over, 
1 de _ : Vid. G. ec. And Shower objected, That there could not be a Remainder of a 
Chan, Caf. 79, "af Sid. Rent de novo; for there cannot be 4 Remainder where there cannot be a Rever- 


285. 6 Mod. 112, ſion. But per Holt C. J. There may be a Remainder of a Rent de novo; for 
| 1 Mod. 218. 2 Lev. 80, the Intent of the Party gives it firſt a Being for the Whole, and then the leſſer 


- Carter 52. 2 Keb. Eſtates are carved out of it. Vide 2 Lutw. 1225. 
9. wn 


7 — i 
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1 Lev. 22, 25, 43» 144, 


170, 2 Lev. 30, 80, TT » 

240, 3 Lev. 39, 150, Rents 

233» 295» 
(1) 


Growing Rent not re- 


 Stephens'& Ux' verſus Snow. Hill. 2 W. & M. B. R. 


mands, Vid. ant. ; d upon a Leaſe for Vears, reddend. 30 f. at 
75. K 4 0 o. 48 day and Michaelmas, and aſſigns for Breach Non- payment of a Tear's 


to 52. 1 Lev. 99, 100. Rent, due and ending at Ladyday 1689. The Defendant pleaded a Releaſe da- 


1 Sid. 5 4 * the 18th Day of November 1688, of all Demands; and upon _— 
Litt. Sec. 510. 1 Mod, 


95. 2 Cro. 486. 


| — — — . ß . — . nnn 
Repleader. 
ſudgment was given for the Plaintiff: For the growing Rent not due, which is : 
:"cident to the Reverlion, was not diſcharged ; though the firſt Half Year's 


Rent, which was a Duty demandable, was releaſed ; but here the Releaſe be- 
ing pleaded as a Bar to all, which it is not, the Plea is naught, and Judgment 
muſt be given for the Plaintiff.” 8 


Lord Rockingham & al contra Oxenden & al. Corum Trever, Maſter 
| of the Rolls, 171t. 


| 2 
H E Leffor dies upon Michaelmas- Day, between three and four in the Af- 1 Will I.E bw 8 C. 

ternoon, before Sun-ſet, the Rent being reſerved payable on Michaclmas- b the Name ver ſus Pen- 
Day: The Queſtion was, Whether the Executor or the Heir, or, which is the nee, Cre. Jak. ie. 
ſame, the Jointureſs of the Leſſor ſhould have this Rent? The Executor inſiſt- 
ed that this was the Rent-Day; that it might have been paid in the Morning, 
and that a Releaſe upon ſuch Payment had been a Diſcharge ; and they denied the 
Opinion of Hale in 1 Saund. 287, and ſaid, that fo it was held by the Judges of 
Aſliſe at Durbam, viz. Baron Bury, c. But on the other Side it was argued and 
decreed, That the Rent ſhould go to the Heir or Jointureſs, becauſe at the Time 
of the Death of the Leſſor, there was no Remedy nor Means to compel the pay- 


ment thereof. Yide 10 Co. Clun's Caſe, 2 Bulſt. 293. Ploud. 17, 173. 1 Inſt: 
202. 1 Keb. 39. 1 Sid, 162. 2 Cro. Fox verſus Whichcot. e et r lb 


ry - — 2 - 5 WIS 2 F'Y 8 _ an 1 
6 ms dt =O 


— — ä * * — - - =o 


„ Ader . oY iP. 579 8, 88 

Wy _ FN. Vide Cro. El. 318, 883. 

| | N eplea 1 ; | 3 Co. 52. 1 Leon 79. 
. 5 iI! 8 95 3 

Staple ver ſus Hayden. Trin. 2 Ann. B. R. 2 Ld. Raym. 922. 8. C. Ante 216, 173. 


3 3 3 3 6 Mod 1, 2, z. 3 Salk. 
TI was laid down by the Court in the Cafe of Staple and Ha don, Trin. 2 Ann. 121. Holt 7d 2 
1 B. R. Which ſee Title Default, p. 216. Firſt; 'That | : 
Repleader was allowed before Trial, becauſe a Verdict did not cure an immaterial Fre 1 Lev. 3 1 
laue: But now a Repleader bught never to be allowed before Trial, becauſe Ie denied werd ks. 
the Fault of the Iſſue may be helped by the Trial by the Statute of Jeofails. Error. 6 Mod. 2, apy 
2dly, That if aRepleader be denied where it ſhould be granted, or granted where Parties begin de novo at 
it hould be denied, it is Error. | the firſt Fault, 1 Mod, 2. 
zaly, That the Judgment of Repleader is general, vig. Quod partes replacitent; 
and the Parties muſt begin again at the firſt Fault, which occaſioned the immate- 
rial Iſſue: That if the Declaration be ill, the Bar ill, and the Replication ill, the 
Parties muſt begin de novo; but if the Bar be good and the Replication ill, at the 
Replication. Vide 3 Reb. 664. „ . oo m0, 
Athly, No Coſts are allowed on either Side. 
sthly, That a Repleader cannot be awarded after a Default. 


. No Coſts Not after Default; 
6 Mod. 2, 3. 1 Keb. 23, 
| | | 239, 89, 9% 3 Lev. 20, 
See the Form of a Repleader. Lutw. 1622. i B 440. Dyer 117, 118, 
"RO ; cu hat | EINE. 5 2 Saund. 318, 319. 
. I Salk, 173. 


Al Common Law à pleader not allowed before 
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P. 580 8 a LS | 
72.54, 5, de. ena,  * Replevin and Homine Replegiando, 


68, 81, 103, 158, 189. Hoy 
ws [Vide Title Avowry.] 


Halet verſus Burt. Hill, 8 Will. 3. B. R. 1 Id. Raym 218 


. | 
Bailiff of > od can- IN Treſpaſs for taking, &c. The Defendant juſtified that the Place where war 
not grant Replevins out of 1 a Hundred, and Time out of Mind had a Court of all Actions, Reple- 
48 85 E 5 vins, Sc. grantable in or out of Court and that a Replevin was granted to him by 
131 45. 5 * the Bailiff out of Court, virtute, c. It was queſtioned, Whether a Hundred. 
Co. Ent. 284. Dyer 245. Court could preſcribe to hold Plea of Replevins, becauſe the County-Court could 
F. N. B. 73. Skin. 674. not hold Plea of them at Common Law, but were enabled by the Statute, which 
3 Salk. 272. Caſes B. R, extends not to the Hundred-Court ? But per lot. Cur clearly; Suppoſing 
120. Ante 394. they may grant them in Court, yet they cannot preſcribe to grant them out 


of Court. 


* 


Richards verſus Cornforth, Mich. 9 Will. 3. B. R. 1 Ld, Raym. 
255. 8. C. Comyns 42. 8. C. | 
HT | 

Avowry for 3 where INR RO R of a Judgment in Replevin, wherein the Defendant avowed for 
r 15 ders 8 15 4 Rent and had Judgment; and now Mr. Carthew aſſigned for Error, that 
3 — 4 5 Part of the Rent became due after the Diſtreſs taken, for the Diſtreſs was made 
abating the Avowry as to the 26th Day of September, 7 W. 3. which was three Days before Michaelmas; 
that. Vide Cro. Jac. 473. whereas the Defendant had avowed for that Michaelmas Rent. Et per Cur', This 
S. C. 5 Mod. 363. is naught, for the Judgment is to have a Return irrepleviſable, i. e. that he ſhall 
ron” ac 3 * 112 have the Diſtreſs as a Pledge, till all the Rent avowed for be paid, and that was 
Hob. 13 3; 5 more than was due at the Time of the Diſtreſs. In this Caſe the Avowant before 
Judgment ſhould have abated his Avowry, quoad the Mic baclmas Rent, and 

taken Judgment for the reſt; but the Defendant getting his Avowry mended 

in C. B. the Roll was amended here in B. R. and ſo the Error was cured. 


. 88 Moor verſus Watts, Mich. 12 Will. 3. B. R. 1 Ld. Raym. 613. 
8. 3 f | | 20 

Homine 1 IPO N a Habeas Corpus it was returned, that Watts was in Cuftody by 

See 2 Show. 218, 221 to Virtue of a Capias in Withernam : and the Caſe was, That upon a Homine 


ho 6 * 18 Keplegiando, the Sheriff returned an Inquiſition, finding that the Party was 

96 6 SFarell ape] C. eloigned, whereupon a Withernam, iſſued, returnable c Martini, which was 

Caſes B. R. 423, Holt not yet come; but the Defendant was taken thereupon and moved to be bailed, 

626. Lilly Ent. 293. and the Matter was four Times moved and debated. It was objected, That he 

could not be bailed upon the Vitbernam; for it was an Execution, and he had no 

Day in Court, and the Plaintiff could not have a new Vilbernam: And the Lord 

Gray coming into Court upon an Elongata found, was committed and lay by 3 

Fortnight: Alſo they cited Raymond 474. and ſaid the Return of the Elong ala 

was a Kind of Conviction, and the Defendant thereby eſtopped from pleading 

Non cepit. That which ſeemed to be the Senſe of the Chief Juſtice, to which the 

reſt agreed, was, | : 

The Sheriff cannot return 1ſt, That a Homine Replegiando does not differ from a common Replerin 

they were not taken, de Averiis; and that in a Replevin for Cattle, the She:iff muſt either return 2 

Deliberari feci, or an Excuſe thereof, viz. That no Body came to ſhew him the 

Cattle, or Elongata; But he cannot return they were not taken, for that goes to 

the Point of the Writ which the Defendant is to fallify, and not the Sheriff; that 

| therefore the Sheriff muſt return an Elongala where he cannot make a Deliverance, 
After Elongata returned, and the Defendant is not concluded by the Return of the Elongata' to 4 

and Withernam awarded, Non cepit, becauſe it was neceſſary, and he could not avoid it: And as Led: n 

| 9 


the Defendant may plead 
Non. cepit. See 2 Show. 


ut ſupra, Fareſl. 17. 


© Replevin and Homine Replegiando, 


Reaſon, no Action lies againſt the Sheriff for a falſe Return of an Zlongata, 
where he cannot make Deliverance ; ſo the Defendant is not concluded to plead 
Non cepit to the Action, becauſe he cannot falſify the Return. 

2dly, That the Capias in Withernam does not alter the Caſe, nor make it the 
ſtronger, becauſe it is the mere Conſequence of the Return of the Elongata ; 
therefore he is no more eſtopped by the Withernam than he was by the Elon- 
gata to plead Non cefit, or to claim Property if it were a common Replevin de 

riis. ENS | 
1 That in Replevin de Averiis after an Elongata and Withernam, if the Defen- Upon pleading Non cepit 
dont pleads Non cepit, he ſhall have his Cattle again, and even a Capias in N ither- bran mary e ee I 
nam againſt the Plaintiff for them; ſo it is if the Defendant claims a Property 88 pode my 80 in * 
Since the Taking or Property is in Queſtion, the Law deems it reaſonable that Homine replegiando he 
the Defendant ſhould have his Goods again during the Diſpute: And by the hall be bailed on Non 
' fame Reaſon in a Homine Replegiando * the Defendant, upon pleading Non cepit, * | 
ſhould be reſtored to his Liberty; and the Court denied the Withernam to be an P. 582 
Execution, for that cannot be before Judgment, and held it only to be a meſne _ 
Proceſs : Alſo they diſliked the Caſe in Raymond, and the Caſe of the Lord Gray, >" No is meſne Pro- 
but affirmed the Caſe in the Reg. 79. a. and thought it made for them, and that <a bd Mo 4 3 
upon Non cept! pleaded, he might be bailed. Keil. 71. a. F. N. B. 74. were 17. N : 
cited. Adding this farther Reaſon, that hereby the Suppoſal of the Writ is 
denied and balanced, and the Matter ſtands indifferent, according to the Rule of 
Bailing laid down by my Lord Coke, upon Weſt. 1. c. 15. 


athly, The Court held, That there might be a new Withernam, but obſerved There may be a new Wi- 


it was not neceſſary nor material to determine that in this Caſe; for the Bail muſt be thernam after the Defen- 
in a Sum certain, with Condition that he appear de die in diem; and if Judgment dant has been bailed upon 
againſt him, that he render his Body in Witbernam ibidem remanſurus quoujq; he ne. 

render the Party, and permit him to go at large; therefore if he be rendered 

aoain, he is in Cuſtody 8 the Witbernam, as before. So if H. brings an 

Audita Querela, and is bailed, and Judgment is againſt him, when H. is rendered 

back, he is in Cuſtody again upon the firſt Execution; and fo in an Appeal of 

Murder, if the Defendant be bailed and makes Default, Proceſs ſhall go againſt 

the Bail, and alſo a Capias againſt him; but if he render, he is in Cuſtody 

upon the Appeal: Yet Note: Upon his Default a new Capias lies againſt him. 

So in this Caſe if before the Vithernam the Defendant had pleaded Non cepiz, If on Elongata returned 
that had ſtopped the Witbernam; but if that had been found againſt him, the the Defendant pleads Non 
Impediment was removed, and a Withernam ſhould have gone; ſo here, if abe“ Vide 6 Md fall 
after the //ithernam, he plead Non cepit, which is found againſt him, and he is Lit Py © TA 
not rendered, a Capias in Witzernam lies againſt him, as well as Proceſs againſt Caſ. 323. 

his Bail; for there is nothing to hinder it. Vide 8 H. 4. 2. T. Mainprize 23. 

Tae Plaintiff's Counſel ſeeing that by the Opinion of the Court the Defendant 
could not be bailed, unleſs he pleaded Non cepit, would not deliver a Declaration; 
which the Court ſaid, was putting a Difficulty upon them; and upon this, in 
order to nonſuit the Plaintiff, the Queſtion was, Whether the Plaintiff was de- 
mandable upon the Witbernam? Alſo there was a former Queſtion, Whether hs 
might be bailed upon the Habeas Corpus before the Return of the Withernam ? po 

AS to the laſt Point the Court held, That before the Return of the Vi. In Homine replegiando, 
!Meriem the Defendant could not be bailed ; and ſo it is of an Appeal of Murder, 3 re. 
the Defendant ought not to be bailed before the Return of the Writ; and though ee LOR * 
chis bas been done in an Appeal by ſome Judges, yet per Holt C. J. It was done 218 to 232. 
g THE, he would not therefore allow Bail before the Return of * the Witber- * P. 58 3 
2am, and ſaid, that in a Homine Replegiando after an Elongata returned, if the De- 
fendant comes in gratis, and pleads Non cepit, he ſhall not be put to find Bail; 
beate videtar e, becauſe hereby the Withernam is eſtopped or ſuſpended,) but if 

comes in in Cuſtody upon a Capias in Withernom, he muſt give Bail, and 


5 be admitted to that till he call for a Declaration, and plead Non 


N to the other Point the Chief Juſtice ſaid, that whenever a Writ is awarded, Plainti# is demandable on 
ich is returnable, the Retorn-Day is a Day to both Parties to appear, and the Return of the Wither- 


nam, and may be non- 
= | though ſuited for not appearing. _ 


1 
all Sale. atrrmaand. Abb 
«© 2 POT I” ag In On OO F LT "FI 


, 
** tr ah. _ "m— . * _ 1 


EKReplevin and Homine Replegiando. 
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— 


though the Writ be returned not ſerved, the Defendant may appear to prevent 
any ill Conſequence : As to prevent a Capias, 53 E. 4 69. So here to ſave himſelf 
on a Withernam. Reſpond. 57: 7 E. 4. 3. Upon a Diſtringas proximas villas, te, 
the Defendants have no Day, yet they may appear and traverſe, In a common 
Replevin the Original gives no Day, for that is Vicontiel; fo is the Alias, but the 
Pluries is returnable here; and though there is no Summons nor Attachment in 
the Writ, yet the Day of the Return is a Day to the Parties, and the Entry is 
that the Defendant a!tachiatus eft ad reſpondend. de pl'ito quare cepit, c. And the 
Reafon is, becauſe though in Truth there was not actually an Attachment, yet 
virtually and in conſequence of Law it is fo, he being bound to appear upon the 
Peril of a Withe-nam. And though the Plaintiff be abſent, he may make an 
Attorney: Hereupon he was called and nonſuited, for otherwiſe the Defendant 
might loſe his Liberty for ever by ſuch a Contrivance. | 


Horn werfur Lewin. Hill. 12 Will. 3. B. R. 1 Ld Rahm. 649, 


fn a Plea in Bar of Ten- I N Replevin the Defendant made Conufance for 100 1. de redditu oneral. in 
der of Rent in Replevin, Aretro pro uno Anno. The Plaintiff as to 50 l. pleads de injuria ſua propyi 
the Money ought not to >, * 3 | Bri 
be brought into Court, abſque hoc quoi fuit in Aretro, and as to the other 5o /. that he was ready on the 
8. C. z Salk. 273, 344 Land till Sun: ſet, and none came to receive it, and that he is ſtill ready to pay it, 
356. Caſes B. R. 352. and brings the Money into Court: Defendant demurs ſpecially to the firſt Plea, 
Vide Poſt 596, 59. | quia atlingit ad generalem exitum: And as to the other 50 4. he takes it 
Raym. 419. dn 34, out of Court, & pro dampnis dicit quod non 0b;ulit, Ec. and upon this the Plaintiff 


Vent, 222. De injuria 
Fra abſq; hoc quod fait in demurred. 


Aretro; amounts to the This Caſe being ſeveral Times ſpoken to, it was held, | 
general Iſſue, _ 1ſt, That de injuria ſaa propria aba; hoc, &'c. was an impertinent round-about 
Way of pleading the general Iſſue, and that it amounted to no more than the 

General Iſſue, Riens in Arrere, and conſequently was ill upon a ſpecial Demurrer: 
Alſo this Traverſe put the Defendant to an unneceſſary Replication; therefore 
| As t che 50 l. *twas clear for-the Defene mg 

— P. 384 * 2dly, As to the other 30 J. the Court held, 1ſt, That the bare paratus was 
not ſufficient, and did not amount to a Tender without an chulit, and therefore 
| his being ready on the Land, ſince he did not tender the Rent, did not oblige the 
Vide 3 Lev. 104, 105- Grantee to demand the Rent before he made Diſtreſs, Hob. 207. 1 Ven. 322. 
And fo the Diſtreſs was lawful without a Demand, and then the Avowry or Co- 
nuſance of the Defendant ſtands unanſwered. 2dly, The Profert of the Money was 
7 impertinent and idle, Keil. 20. Dy. 227, 2 E. 4. 25. Pl.15. 2 Cro. 126. 
In Debt upon a Bond, there might be a Prefert, to ſave Damages; becauſe 
there the Money is the Thing in Demand: But it cannot be in an Avowry to a. 
Replevin, becauſe the Avowry is to juſtify the Taking the Cattle; and whe- 
ther the Money is paid or not, is not the Queſtion ; but if the Diſtreſs was right- 
fully taken, the Avowant muſt have a Return; if wrongfully, he muſt anſwer the 
Plaintiff's Damages. If then the Profert was ſuperfluous, ſo was the Avowant's 
accepting it, and Judgment muſt be given for the Avowant on the Avowry, by 
which it it appears that Rent was behind, and the Diſtreſs lawful, and to which 

there is no ſufficient Anſwer, 55 os © 
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ts) Pratt verfuc Rutlith. Trin. 13 Will, 3. B. R. Vide this Cafe, Tit 
een, Bk 6. Dage o8. 
Ax Properly claimd in Replevin, 6 Mad. 69, 81, 139, 140, 1 Liv. 9% 
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Requeſte 


— ERITTI, IL 


* Re ueſt | . 1 1 86, 28 
| . | ide I Lev, , 5 2 9. 
q N : 2 Lev. 198, 3 Lev. 363, 

366. S. C. 6 Mod. 277, 


Fitz-Hugh verſus Dennington. Mich. 3 Ann, B. R. 2 Ld. Raym. 259. 3 Salk. 309. Holt 68. 


1094. S. C. 


EBT on a Bond, with Condition, reciting, That the Plaintiff was Ap- Condition to do an AR at 


prentice to the Defendant for ſeven Years ; and that if the Defendant at the che End of ſeven Years up- 


yen Years ſpould procure bim to be made free of the Foiners Company (if re- \" Requeſt ; Requeſ mail 
or 1255 the 350 4o be void, The Defendant pleaded, That at the End of char flac = On Pal. 
ſeven Years or afterwards bucuſq, he was not requeſted. The Court held a Re- 321. Fareſl. 143, 144. 
queſt neceſſary, for the Condition was to do a collateral Thing; and as it is Part Aleym 25. Sty, 49, 74 . 
of the Condition it muſt be averred : And here a Requeſt within the ſeven years, +a 1 5 79 N 

CT , 183, 652. A 

when the Thing was not to be done, ſhall not be intended per Curl. Afterwards 200, 227, 260. 1 Saund. 
this was moved again by Brederick, who urged, That the Defendant ſhould have 35. 1 Roll. Rep. 374- 
pleaded he was not requeſted generally, and that the Requeſt might have been Moor, 241. 1 Leon. 68, 
before the End of the ſeven Years. Et per Cur”, *Tis not to be done poſt finem, 59. 
but ad finem, and the End of a Thing is always Part of that of which it is the 
End, and he was to be made free the laſt Day of the ſeven Years, and ſhould 
have requeſted ſome convenient Time in that Day that the other might have a 
reaſonable Time to do it in. Adjudged on a Writ of Error of a Judgment in the 
Marſhal's Court for the Plaintiff, and the Judgment reverſed, per totam Curiam. 


— 
— 


* Reſcue, 
Dominus Rex xerſus Belt. Mich. 8 Will. 3. B. N. 


N the Caſe of a Reſcue there are two Ways of Proceeding : If the Reſcous where Fa. LF OB ſhall be 
[ is returned to the Philazer, and Proceſs of Outlawry iſſues, and the Reſcuer diſcharged upon Affdavits. 
is brought into Court, he ſhall not be diſcharged upon Afﬀidavits ; but where Vid. pl. 3. infra, 
upon the Return of a Reſcue an Attachment is granted and the Party examined 
upon Interrogatories, upon anſwering them he ſhall be diſcharged. g 


— 


* 


* P. 686 
See Cro. Car. 109. Cro. 


Jac. 345, 486. 2 Hawk, 
P. C. 139, &c. 


- 


: Wo See Ray. 161. I Lev. 214. 
Anonymous. Trin. 12 Will. 3. B. R. e eee 
HE Sheriff returned virtule brevis mibi direct feci Warrant” A. & B. ballivis 


2 
; Return that the Bailiffs had 
1 meis qui virtute inde ceperunt the Defendant & in cuſtodia mea habuerunt him in Cuſtody of the She- 


quouſq; ſuch and ſuch reſcuſſerunt him ex cuſtodia ballivorum meorum : And Mr. riff, and H. reſcued him 
Eyre moved to quaſh it, and it was quaſhed per Cur*, For per Holt C. J. When Y of the Cuſtody of the 
the Bailiffs have arreſted the Party, he is in Fact and in Truth in their Cuſtod 


8 all a > A/; Vide ante 436, 432. Poſt 
but in Law, he is in the Cuſtody ofthe Sheriff: An Anſwer either Way is goad, 589. 1 tow, 4 3 
viz, That he was reſcued out of the Bailiffs Cuſtody, or that he was reſcued out 130 6 Mod. 2 1. 3 Mod, 


of the Sheriff*s Cuſtody ; but to ſay he was in the Cuſtody of the Sheriff, and 114, 115. 
jet reſcued out of the Cuſtody of the Bailiffs, is repugnant. EET 


Anonymous, Hill. 3 Ann. B. R. 


PON an Affidavit of a Reſcue, an Attachment was prayed againſt the 3 LL Wt 
Reſcuers, and this was a Reſcue upon meſne Proceſs ; but denied; for per never granted upon Affda- 
Holt C. J. The Reſcue muſt be returned upon the Writ, and the Motion and vits. 


+ cachment founded upon that; but it is never the Courſe to grant it upon Afff. Fine for a Reſcue. 
avits. 1 


Vide Raym. 85. 3 Lev. 
7 312. | 
Twiſden. Hill. 11 Vill. 2. B. R. Vide 2 Jo. 198. 


Vol. II. 4 X Re: 


Bailiffs, ill for Repugnancy. 
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though the Writ be returned not ſerved, the Defendant may appear to prevent 
any ill Conſequence : As to prevent a Capias, 3 E. 4 69. So here to ſave himſelf 
on a Withernam. Reſpend. 57: 7 E. 4.5. Upon a Diſtringas proximas villas, (g. 
the Defendants have no Day, yet they may appear and traverſe, In a common 
Replevin the Original gives no Day, for that is Vicontiel; fo is the Alias, but the 
Pluries is returnable here; and though there is no Summons nor Attachment in 
the Writ, yet the Day of the Return is a Day to the Parties, and the Entry is 
that the Defendant a!tachiatus eft ad reſpondend. de pPito quare cepit, &c. And the 
Reaſon is, becauſe though in Truth there was not actually an Attachment, yer 
virtually and in conſequence of Law i is ſo, he being bound to appear upon the 
Peril of a Withe-nam. And though the Plaintiff be abſent, he may make an 
Attorney: Hereupon he was called and nonſuited, for otherwiſe the Defendant 
might loſe his Liberty for ever by ſuch a Contrivance. | 


Horn werſus Lewin. Hill. 12 Will. 3. B. R. 1 Ld Rahm. 649, 


| | „ . 
(4) : | ; | * 8 3 
In a Plea in Bar of Ten- I N Replevin the Defendant made Conufance for 100 J. de reddilu oneral. in 
3 _ ee A Aretro pro uno Anno. The Plaintiff as to 50 l. pleads de injuria ſua propria 
a ee into Court. 4fſgue hoc quo fuit in Aretro, and as to the other 30 /. that he was ready on the 
8. C. z Salk. 273, 344, Land till Sun-ſet, and none came to receive it, and that he is {till ready to pay it, 
356. Caſes B. R. 352. and brings the Money into Court: Defendant demurs ſpecially to the firſt Plea 
Vide Poſt 596, rd * quia atlingit ad generalem exilum: And as to the other 30 J. he takes it 
172 1 2 3 345 Sag of Court, & pro dampnis dicit qitod non ob;ulit, Oc. and upon this the Plaintiff 
ſua abſq; hoc quod fuit in demurred. ä 1 FED „ | 
Aretro; amounts to the 'This Caſe being ſeveral Times ſpoken to, 1t Was held, 3 | 
general Iſſue. 1ſt, That de injuria ſna propria ab; hoc, &c. was an impertinent round-about 
Way of pleading the general Iſſue, and that it amounted to no more than the 
General Iſſue, Riens in Arrere, and conſequently was ill upon a ſpecial Demurrer: 
Alfo this Traverſe put the Defendant to an unneceſſary. Replication ; therefore 
as to the 507. *twas clear for the Defendant, . © 


” 


P. 584 * 2dly, As to the other 50 J. the Court held, 1ſt, That the bare paratus was 
not ſufficient, and did not amount to a Tender without an culit, and therefore 

7 his being ready on the Land, ſince he did not tender the Rent, did not oblige the 

Vide 3 Lev. 104, 105- Grantee to demand the Rent before he made Diſtreſs, Hob. 207. I Ven. 322. 
| And fo the Diſtreſs was lawful without a Demand, and then the Avowry or Co- 

| | nuſance of the Defendant ſtands unanſwered. 2dly, The Profert of the Money was 
| impertinent and idle, Keil. 20. Dy. 227. 2 E. 4. 25. Pl. 13. 2 Cre. 126. 
[ | In Debt upon a Bond, there might be a Profert, to ſave Damages; becauſe 
there the Money is the Thing in Demand: But it cannot be in an Avowry to a. 
Replevin, becauſe the Avowry is to juſtify the Taking the Cattle; and whe- 
| | ther the Money is paid or not, is not the Queſtion ; but if the Diſtreſs was right- 
| fully taken, the Avowant muſt have a Return; if wrongfully, he muſt anſwer the 
| . Plaintiff's Damages. If then the Profert was ſuperfluous, ſo was the Avowant's 
| | accepting it, and Judgment muſt be given for the Avowant on the Avowry, by 


which it it appears that Rent was behind, and the Diſtreſs lawful, and to which 
there is no ſufficient Anſwer, Bb, | : 


G5) Pratt venſus Rutlith. - Trin. 13 Will. z. B. R. Vide t Cafe, Tit 
| Avowry, Pl. 6. Pag. 95. . 


P Properly claimad in Replevin, 6 Mad. 69, 87, 139, 140. 1 Liv. 90; 
Lutw. 1316 1 Ni 
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Requeſte 


* Requeſt, 
ritz-Hugh verſus Dennington. Mich. 3 Ann, B. R. 


2 Ld. Raym. 
1094. S. C. | 


EBT on a Bond, with Condition, reciting, That the Plaintiff was Ap- 
prentice to the Defendant for ſeven Tears; and that if the Defendant at the 
End of ſeven Years ſhould procure him to be made free of the Foiners Company (if re- 


queſted ) then the Bond io be void. The Defendant pleaded, That at the End of 


even Years or afterwards bucuſq; he was not requeſted. The Court held a Re- 
queſt neceſſary, for the Condition was to do a collateral Thing ; and as it is Part 
of the Condition it muſt be averred : And here a Requeſt within the ſeven years, 
when the Thing was not to be done, ſhall not be intended per Cur'. Afterwards 


this was moved again by Brederick, who urged, That the Defendant ſhould have 


pleaded he was not requeſted generally, and that the Requeſt might have been 
before the End of the ſeven Years. Et per Cur”, *Tis not to be done poſt finem, 
but ad finem, and the End of a Thing is always Part of that of which it is the 
End, and he was to be made free the laſt Day of the ſeven Years, and ſhould 


have requeſted ſome convenient Time in that Day that the other might have a 


reaſonable Time to do it in. Adjudged on a Writ of Error of a Judgment in the 


Marſhal's Court for the Plaintiff, and the Judgment reverſed, per totam Curiam. 


LE ——— 


— 


_ *Reſeuve, 
Dominus Rex verſus Belt. Mich. 8 Will. 3. B. N. 


N the Caſe of a Reſcue there are two Ways of Proceeding : If the Reſcous 
is returned to the Philazer, and Proceſs of Outlawry iſſues, and the Reſcuer 
is brought into Court, he ſhall not be diſcharged upon Affidavits; but where 
upon the Return of a Reſcue an Attachment is granted and the Party examined 
upon Interrogatories, upon anſwering them he ſhall be diſcharged. 


** 


Anonymous. Trin. 12 Will. z. B. R. 


H E Sheriff returned virtule brevis mibi direct“ feci Warrant“ A. & B. ballivis 
1 meis qui virtute inde ceperunt the Defendant & in cuſtodia mea habuerunt 
quouſq; ſuch and ſuch reſcuſſerunt him ex cuſtodia ballivorum meorum : And Mr. 
Eyre moved to quaſh it, and it was quaſhed per Cur*, For per Holt C. J. When 
the Bailiffs have arreſted the Party, he is in Fact and in Truth in their Cuſtody ; 
but in Law, he is in the Cuſtody of.the Sheriff: An Anſwer either Way is good, 
viz. That he was reſcued out of the Bailiff's Cuſtody, or that he was reſcued out 


of the Sheriff's Cuſtody ; but to ſay he was in the Cuſtody of the Sheriff, and 
yet reſcued out of the Cuſtody of the Bailiffs, is repugnant. | 


Anonymous, Hill. 3 Ann. B. R. 


T TPON an Affidavit of a Reſcue, an Attachment was prayed againſt the 


Reſcuers, and this was a Reſcue upon meſne Proceſs ; but denied; for per 
Halt C. J. The Reſcue muſt be returned upon the Writ, 


and the Motion and 
+achment founded upon that; but it is never the Courſe to grant it upon Afff- 
avits. | | 


Sir Samuel Aſftry ſaid, it was the conſtant Courſe upon the Return of a Reſc 
to ſet four Nobl 


: es Fine upon each Offender, and that he had it from Mr. . 
Twiſden. Hill. 11 Tos B. R. Vide 2 Jo. 198. . 
Fer 


dee 6 Mod. 141. 4 Difference where *tis on meſne Proceſs, and where on an Exe- 


cution. 
Vo, II, 4 X 


Re- 


* P. 585 | 
Vide 1 Lev, 68, 85, 289, 
2 Lev. 198, 3 Lev. 363, 
366. S. C. 6 Mod. 277, 


259. 3 Salk. 309. Holt 68. 


Condition to do an Act at 


the End of ſeven Years up- 


on Requeſt ; Requeſt muſt 
be made on the laſt Day. 
See 1 Lev. 68, 85, Pal. 
321, Fareſl. 143, 144. 
Aleym 25. Sty, 49, 74. 
Yelv. 66. 1Cro. 179, 280. 
2 Cro. 183, 652. 6 Mod. 
200, 227, 260, 1 Saund. 
35. 1 Roll. Rep. 374. 
Moor, 241. 1 Leon. 68, 
69. 


3 
See Cro. Car. 109. Cro. 


Jac. 345, 486. 2 Hawk, 
P. C. 139, &c. 


{43 
Where the Reſcue ſhall be 


diſcharged upon Affidavits. 
Vid. pl. 3. infra 


- 


See Ray. 161. 1Lev. 214. 
2 Lev. 26, 28. 3 Lev. 46, 


(2 } | 

Return that the Bailiffs had 
him in Cuſtody of the She- 
riff, and H. reſcued him 

out of the Cuſtody of the 
Bailiffs, ill for Repugnancy. 
Vide ante 436, 432. Poſt 
589. 1 Show. 180. Lutw. 
130 6 Mod. z11. 3 Mod. 
114, 115. | 


3 
Attachment for a Reſcue 
never granted upon A ffida- 
vits. 
Fine for a Reſcue. 


Vide Raym, 89. 3 Lev. 
312. 


| 


* Veſtitution. 
Rex & Regina verſus Leaver. Trin. 2 W. & M. B. R. 


* an Indictment of Barretry, the Deſendant was convict and fined 100 !. Which 
n iy that are or Par. was levied by the Sheriff, and paid into the Hands of the Collectors; after. 
ties to the Record. Raym, Wards the Judgment was reverſed. Pemberton moved for a Rule for Reſtitution 
85. S. C. 2 Lev 223. 3 againſt the Collectors. Holl C. J. It cannot be, for they are not Party to am 
Keb. 231. 1 Show. 261. Record here: You ought to ſue out a ſpecial Sci. fa. and make them Parties, 38 i 
_ 47, 58. Skin. 32. 1 Cro. 328. but this he alſo doubted, ſaying, this Caſe differed : He put this 
bi i Caſe : A Recoveror in Ejectment is diſſciſed, or makes a Feoffment , after. 
wards the Judgment is reverſed : Will a Writ of Reſtitution lie? He ſaid it 
would not, becauſe the Diſſeiſor or Feoffee are Strangers to the Record, which 
Pemberton agreed. If a Beme recover Damages and then marries, and the 
Judgment is reverſed, Reſtitution lies againſt her and her Huſband ; bur they are 

Parties: And the Motion was denied. | 


(1) 


Writ of Reſtitution lies not 


Vide 5 Med. 443,444 Dominus Rex verſus Toflin & al', Hill. 10 Will. 3. B. R. 


3) | Motion was made for Reſtitution, upon quaſhing an Inquiſition of Forcibte 
e a 8 _ Entry; the Caſe was, T hat the Leſſor arreſted the Leſſee for Rent, and 
I nw Lo ie for Years While he was in Cuſtody entered the Houſe under Pretence of Forfeiture by a 
landing out, Cro. El. 466, Proviſo in the Leaſe ; but the Motion was denied, becauſe here appears a Title 
1 Leon, Caſ. 461, ſtanding out; which he ſhall not avoid by ſiniſter Means, but ought to purſue 
his Remedy by Ejectment according to Law: Otherwiſe, had no Title ap- 
peared, | — 


Domina Regina verſus Winter. Paſch. 4 Ann B. R. 


6 P ON a Motion made be Mr. Broderick for a Procedendo in a Caſe of an 
2 e of J Inquiſition taken by Juſtices of Peace, and a Forcible Detainer found, 
ſedeas to Reſtcucion, S. C. and a Warrant granted by them to reſtore the Poſſeſſion, which was ſuſpended by 
Holt 324. a Certiorari * iſſued out of this Court, it was ſaid by Holt C. J. That if the 

* e388 Party againſt whom the Inquiſition was found would traverſe the Force, that was 
always a Reaſon to ſtay Reſtitution ; nay, that it had been held a Super/edeas to 
the awarding Reſtitution, and that it was ſo in Sir Richard Bray's Caſe : There an 
Inquiſition found a Forcible Entry : The Defendant offered immediately before 
the Juſtice to traverſe the Force, the Juſtice refuſed the Traverſe and granted 
Reſtitution z and Kelynge C. J. granted Re-reſtitution. He ſaid alſo, that all 
Inquiſitions of Office are of common Right traverſable; ſo is a Diſtringas proximas 
villatas, in caſe of pulling down Hedges in the Night, on the Statute of W/m. 
2. though the Statute mentions no ſuch Thing : And if in caſe of an Inquiſition 
of Forcible Entry taken before a Juſtice of Peace, the Defendant tenders his 
Traverſe immediately, the Juſtice muſt adjourn to another Day, and award Pro- 
ceſs to return a Jury. Powe! J. ſaid, That in the Caſe in Dyer 122. a Traverſe 
of the Indictment was held to be a Super/deas only at Election, but latterly it had 
been held an abſolute Super ſedeas: And he faid alſo, That if H. licence another 
to enter into his Land and take the Profits, 'tis a Leaſe at Will; and if the Li- 
cence was for a Year, *tis a Leaſe for a Year; otherwiſe of a Licence to hunt : 
And if H. licence another to come upon his Dock, (which was the principal 
Caſe) and carry on his Trade, *tis a Leaſe ; becauſe *tis all the proper Profits of a 
Dock. Note; Trin. 11 W. 3 Rex verſus Scarlet, The ſame Queſtion was, ig. 
Whether Re-reſtitution ſhould be granted, becauſe the Juſtice. had refuſed a Tra- 
verſe to an Inquiſition of Forcible Entry? But not reſolved. 1 Sid. 287. 2 A: 


571. Dy. 122. Sty. 359, 360. were cited. 


Ano- 


0 | 9 

a i 1 
Retorn of Writs. ll. 
— n 0 ns 
85 | 1 95 
Anonymous. Paſch. 4 Ann. B. R. Vide Cro. Jac. 246, 698. 1 0 
Cto. Car. 328. if iy 


HEN E the Plaintiff has Execution, and the Money is levied and paid, 3 
and that Judgment is afterwards reverſed; there, becauſe it appears on Where the Money recover- 
the Record that the Money is paid, the Party ſhall have Reſtitution without a ed in a Judgment appears 
; | : : ha 4 : : by Record to be paid, Re- 
Scire fac as, and there is a Certainty of what was loſt; otherwiſe where it was ee ee 
levied but not paid; there muſt then be a Scire facias, ſuggeſting the Matter Of Sire facies 3 otherwiſe 
Fact, viz. the Sum levied, Ic. But where Judgment is ſet aſide after Execution where levied only. 


ſor Irregularity, there needs no Scire facias for Reſtitution, but an Attachment 
fall be granted upon the Rule for Contempt, if there be not a Reſtitution. Per 


. ; 


2 
——— — 
—— — — — — — 
= 2 _ — 


8 WY 3 222 


b Retozn of TUrits ED. - 9 tens Cal. 69, 


a To 145, 223. Cro. El. 316. 
[Vide Title Writs. ] | | | Cro. Car. 189. Poſt 699. 
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Wilſon verſur Law. Mich, 6 W. & M. B. R. 1 Ld. Raym. 20. 
| b J. . , 
| (1) 


ih I L $0 N brought an Appeal of Murder againſt John Law for killing his Attach. feci good in a Re- 

I Brother Rebert Wilſon, and declared againſt him: The Defendant prayed turn. Vide Cro. * 1. 

Opfer of the Writ and Return; and having Oyer, demurred to the Writ and Re- * 

turn, and to the Felony pleaded over, Not guilty: Exception was taken, iſt, 

That the Writ commanded the Sheriff, quod attach. Jobannem Law, Fc. And the 

Sheriff had returned attachiari feti: This they pretended was no Anſwer to the 

Writ, the Injunction whereof is perſonal; but the Court held it well enough, 

for the Sheriff was not bound to execute it in Perſon, but might do it by his 

Bailiffs. Dyer 241. 2 Ro. 457. And what the Bailiffs do by the Sheriff's 

Warrant, is done by the Sheriff, Nam qui facit per alium, facit per ſe. If he had 

returned attachiatus eft, it had been good: Captus eſt is a good Return to a 

Capias : Kiich. 258. For if there is the Subſtance, it is no Matter for Form, 

as 1 H. 6. 6. a Scire facias was returned, Scire faci A. B. without adding infra 

nomina””. Yet becauſe it was ſaid to be virtute brevis prædict. prout mibi præcipitur, 

it was adjudged good. | 5 
2dly, The Sheriff returned, Ita quod Corpus ejus paratum babeo ubicung ; and it Surpluſage in Return rejec- 

was objected this was Nonſenſe, and alſo impoſſible. - Sed per Cur, The Return is _ = n 

good without it; 'tis therefore but Surpluſage, which will not vitiate a Writ or 3 | 

Indictment, much leſs a Return, which requires not ſuch Preciſeneſs in Form. 

3 Cro. 893. 2 Ko. 460. 
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Sce more of this Caſe, Title Appeal, Pl. 2. pag. 59. 
Palmet verſus Price. Mich, 7 Will. 3. B. R. 


N Action was laid in Staffordſbire, and Judgment for the Plaintiff; he ſued Proceſs Py 3.9 ground 
out a Fieri facias with a Teſtatum into Worceſterſhire ; and now it was moved Teſtatum is returned by the 
that this was irregular and ought to be ſet aſide, becauſe no Heri facias had ever Attorney of Courſe. Ante 
gone into * Stafferdfoire ; and the Sheriff of Staffordſhire made Affidavit that he ? 5 

never returned any Fieri facias in the Cauſe : Sed non allocatur; for the Fieri facias * 692 
upon which the Teſtatum is founded, is returned of Courſe by the Attornies them- 


— as Originals are; if you ſearch the File you may find one, and that is ſuf- 


— —— 


| 
| 
| 
| 


— - Gb a wn ry 
CE — mm Senn 


n 
ND UE Rae ea - p — 
8 — ——— 
— ES age hae — < 
. 


f 
14 

: 
| 
| 


> —ů — 


— 


Vide ante Remainder, pag. 


576. 1 Saund. 260, 201. 
1 Salk. 231. 3 Lev. 94, 
209, 233, 406. 

H. ſeifed of Lands a parte 


materna, limits feveral 


Eſtates with Remainder to 


The Heir a parte materna 


ſhall have it, being the an- 
cient Uſe. 2 Mod. 286. 1 
Co. 105. Cro, Car. 161. 2 


727, 840, 792.S.C Rep 
A. Q. 181. Show. 92. 
Inſt. 73. 


preſs and implied Uſe. 
Poſt 675, 676. 


* P, «902 


Vide ante 567; 550. 


>. 


Abbot verſus Burton. Trin. 7 Ann. C. B. Comyns 160. S. C. 


JS. being ſeiſed in Fee of certain Lands deſcended to him a parte materng. 
* covenants to levy a Fine thereof to A. and B. to the Uſe of them and theit 
the Uſe of his right Heirs. Heirs, to the Intent that a Common Recovery ſhould be ſuffered againſt the ſaid 
Conuſees to the Uſe of J. S. for Life, Remainder to his Wife for Life, Remain- 
der to his firſt, ſecond and third Sons in Tail, &c, Remainder to the right Heirs of 
J. S. The Fine is accordingly levied, and then the Common Recovery is ſuffered 
Lev. 65, 79. Cro. Eliz againſt the Conuſees of the Fine, as Tenants to the Præcipe with Voucher of T2 
Afterwards J. S. and his Wife die without Iſſue, and the Leſſor of the Plaintiff 
is Heir of F. S. a parte materna, and the Defendant Heir general. This Matter 
being found upon a Special Verdict in Ejectment, the Queſtion was, Whether 
this Limitation of the Remainder to the Uſe of the right Heirs of J. S. did create 
a new Eſtate deſcendible to the Heirs general, or was only the ancient Uſe: And 
the Reſolution of the Court delivered by Trevor C. J. was for the Plaintiff, that 
| it was the ancient Uſe, and that there was no Difference when upon the Convey- 
No Difference between ex» ance of an Eſtate, any Part of the Uſe reſults by Implication of Law, and when 
it is referred by expreſs Declaration to the Party from whom the. Eſtate moved 
for there is no Reaſon that a greater Alteration ſhould be wrought in a Uſe which 
a Man by expreſs and plain Words reſerves to himſelf upon a Conveyance of 
his Eſtate, than when the Law makes a Conſtruction of this Intent to reſerve it, 
not from expreſs Words, but from other Circumſtances and Preſumptions, which 
* in the Conſideration of Law do as ſtrongly and manifeſtly declare his Mind: 
And for this was cited the Caſe of Godbolt and Freeſtone, 3 Lev. 406. | 
But the Difference whereby that Caſe was endeavoured to be diſtinguiſhed from 
the Cafe in Queſtion was this: That was upon a Feoffment to the Uſe of the 
Feoffor for Life, Remainder to his firſt, ſecond, and other Sons in Tail, Re- 
mainder to the right Heirs of the Feoffor ; and adjudged, that this Remainder 
was to the Heirs of the Feoffor a parte materna, according to the ancient Eſtate 
and Uſe which the Feoffor had before the Feoffment : And the Reaſon was, be- 
cauſe this Remainder of the Uſe did ariſe out of the Eſtates which immediately 
moved from the Feoffor, and was no more than what the Law would have re- 
ſerved, if no Uſe at all had been declared of the Remainder. But in the preſent 
Caſe, the Uſe limited in Remainder to the right Heirs of J. S. does not aric out 
of an Eſtate that moved immediately by that Conveyance from J S. but out of 
the Eſtate of the Conuſees, who were ſeiſed in Fee both of the Eſtate and Lie 
by the Fine, and did by the Common Recovery convey over that Eſtate, out of 
which all the new Uſes and the Remainder in Queſtion aroſe. To this the Chic? 
Juſtice ſaid, That the Fine and Common Recovery were both to be taken as 
one entire Conveyance, conſiſting of theſe ſeveral Parts, and directed as to tie 
Uſe of them by the ſame Covenants. That though the Conuſees had a Seiſin in 
Fee of the Eſtate and Uſe veſted in them by the Fine for a ſpecial Purpoſe, and 
upon that Seiſin the Common Recovery was had, and in Strictneſs the Eſtate 
aſſed by it was her Eſtate; yet upon Conſideration of the whole Conveyance the 
Fare did originally move from J. S. who was the Conuſor of the Fine; and for 
that Reaſon, I there had been no Limitation at all of this Remainder of the Uſe 
upon this Recovery, he took it to be very clear, that ſo much as remained un- 
 lmited ſhould reſult to the Conuſor and his Heirs, and not to the Conuſee in 
whom the Effate was not veſted with a Purpoſe to create him any Intereſt, but 
in Order to forward and complete the Conveyance of the Conuſor's Eliate, 
which was taken as one Conveyance; then does the Uſe limited upon the Common 
; properly ariſe out of the Eſtate that moved from the Conuſor 0 
he had made a Feoffment or Fine, or any ſingle Conveyance to 


that Uſe. - Judgment for the Plaintiff. | 1 
Note; Eſtates-TJail can't be barr'd where the Reverſion is in the Crown. \ 
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Raym. 358. 
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Hitchins ver/us Baſſet. Trin. 5 W. & M. B. R ry * * 
5 | | «1.3 9 + te vi 255 Lev. 213. 1 Show, 89. 
N Zjed ment, the Jury found a Special Verdict: That Sir H. Killigrew bein 3 | 
| feiſed in Fee, made his Will, and deviſed his Lands to B. for Life, RE- . Airy Ein 
mainder to C. in Fee, ; they find likewiſe that Sir H. Klligrew made alind Tefta- e e Festen 5 
mum in Writing ;. but hat were the Contents of that Will they don't know: made aliud Teftament 
The Queſtion, was, if the firſt Will was revoked ? Finch argued, That every imports not a Revocation. 
later Will is not a Revocation,' for a Man by one Will may diſpoſe of one Acre, C9. 112, & 174. 10 Co. 
and by another Will of another Acre: So if 'a' Man purchaſe Lands after he P. 38. F. J 470d. © 2 
has made his Will, he need not make his Will over gain, 'but make another 1 3 *co 2 
Will as to theſe: Vide Cro. Car. agg. Therefore this other Wilk might be of 200 N 
other Lands, and no Revocation, and the alu⁰jẽ;ͤ ‚Teſtamentum might be no 
Revocation, but might be conſiſtent. Cro: Eli. 72 1. Cro. Car. Ln 
ding. contra argued, That Revocations are favoured, hecauſe they are in 
the Nature of Reſtitution to the Heir, and all Reſtitutions are favoured. 
Vide Dyer 310. Moor 429. 1 Noll. 61% A Deed of Feoffment without 
Livery, a Bargain and Sile without Inrolment, a Grant of a Reverſion 
without Attornment will revoke a Will, and yet theſe are void Acts; but the 


Reaſon is, That it appears now it was pot-the. Teſtarar's Intent that cit! ſhould 
remain his Will, the firſt Will muſt be uppoſed to be perfect and include all; 
and if a Man claims by deviſe, he muſt in Pleading ſay, that the Teſtator by his 
laſt Will deviſed, Sc. 44 Af. 36. 2 Ric. 2, 3. b. But the Court were of Opi- 
nion, That. it was no Revocation, and the aliuã Teftamienttm might concern other 
Lands, or no Lands at, all, or be a Confirmation of the former: And te 

Judgment was afterwards: affirmed in the Houſe of Lords. Vide Hard. 14794 
Pari. Caſes 146. tis incl ich 10 bid 11 e een bed © 
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E FOR E a Commiſſion of Delegates. One being ſingle, made his Will, Will of 1 Eflate : , 

and deviſed all his perſonal Eſtate to F. S.: afterwards > married arid h q-preſumed to be revoked by 
ſeveral Children, and died without other Will or Difpoſition, and now roram D. Alteration of Circum- 
legatis, of which“ Treby C. J. was one, *twas ruled, That there being ſuch a Frs. 
Alteration in his Eſtate, and Circumſtances ſo different at the Time of his 3 A 
Death from what they were when, be made the Will, berg een Room ahd pre. OT 
EN 


For Revccalion of Uſes, &c. Vide 1 Co. 112, 179, 174. 6 Co. 
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; A Feace, together with the Sheriff. Et per Cur, | n of Riot 
me Rioters be convicted on V1 * oof > 1h, If 


g he Sheriff muſt be Party to the Inquiſition : bf Þ View, Sheriff muſt 
ut if th | . ew, t zy ah 0 ty E. nquiſition 3 be Party, otherwiſ 1 
Pare 28 * rote before Conviction upon View, the Sheriff need not and ſuch Waviftlen * 


uch Inquifitz may make the Inquifition without the Sheriff. 2dly, Pro Rege only. See 6 
400, yro De In OY Juſtices is pro Domino Rege, and need not be alledged Mod. 141. 1 Sid. 186. 


0 in fs quiſition by a Grand Jury, Carth. 383. 8. C. 5 
Vor * as well pro corpore Comitatus, as pro Domino Rege. 3dly, If 24 423. 3 = Comb. 


41 | Juſtices 


reren 3 7 — — — — 


n „neee Ry Or Is, 095 2 Leda”, oe ring, 7 88 . | 
* » * 4 14 ' N ou . 
. OO IT - Q — - „ wo oo HAR EM rants "OP bs 
6 : —8— ̃ 
Go * . 4 2 * L . . 4 CS. 
Fe AR — . n . — * n o 4 4 * 12 . N 4 | ” 
„„ LA „ b „ ** 12 W had „ OO IE” l . —_ 


Juſtices make not Inquiry within a Month after the Riot, they are puniſhable. 
yet they may inquire after the Month, for the Lapſe of a Month does Ang * 
termine their Authority, but only ſubjects them to a Penaltꝛʒ. 


Dominus Rex venſus Heaps, Paſch. 11 Will. 3. B R. i Ld. Raves 
* re: Raym. 
| | | | 484. 8. C. . SIM 
CCC WIE 207 AERO oo 
e 11 „ NDICTMENT, That the Defendants riotoſe WG. routofe- 69 ide 5 
Indictment for a Nt wp ſemblaverunt, & fic. ofſemblati exiſtentes riotaſe & routoſe inſulium ae 
Aﬀault Gene oat 949749 J, Kale, Gt. Upon Not guilty, che Jury found uo Defendant 
n guilty, and acquitted the reſt: And it was moved in Arreſt of Tate: ce 
2 Show. 93, 149. Vide two cannot? make a Riot. and chereforè cannot be guilty of a Riot, and that all 
Poſt 642571 14+, 2 Show. are acquitted. by this Verdict: On tlie other Side it was ſaid, That tlie Ag 
1 | bs in | > ry 3 * 181... | f 1 ahh WP — 777 N ult 
93, K. and Battery is charged in the Indictment as well as the Riot; and two Def, 
© | in ford, hoiew EFF 
594 dants may; as tliey are found, be guilty of. that. | 
Vide 3 Mod. 141. Haws Ses p af, Holt o J. A Riot is a ſpecifick Offence,” ard the Battery 18 not laid 
kin's P. C. 158. as a C Large of itſelf, but as a Part of the Riot 3 for-thei Riots Route runs 
- thro' all, and is aſcribed to the Battery as well as the Aſſembly. The Conſe. 
quence is, That theſe Defendants being diſcharged of the Riot, are diſcharoed 
hkewiſe of the Battery; and no Judgment can be given; and Judgment was 
reed. J 8 ten wennn é 
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Unlawful 1 neceſ. NFORMATION that Arpa, fe gg <0 Ballivum £5 Bur- 
ſary to a Riot. Vide _ Senſes de Betmdley in Guibalda Burgi pred. aſſemblas“ ad eligend.” ballivum burgi 
d P. C. 155; ge. Prædicl. pro A mo tunc prax\ ſepuirnt. deſervitar" in HleHione predie. procedere vi & 
ite 66. 8. ihe. ras elameribur & wiriferationidasiitlicite risteſt &'-routoſe impediverant." The 
353. Rep. A. Q 100, Defendants were found guiilty, and lupotu Motion in Arreſt of Judgment it was 
115. | held naught. 1. Becauſe it did not appear that any Right is claimed, 
nor any ſuch Franchiſe pretended to, x that they might be doing an 
unlau ful, Act; buy if hey had: ſhewed 4 Right/! to . rhis. Franchiſe, this 
might be a Diſturbance to them in the Uſe of it; and to diſturb another in the 
Digurbing H. in the Uſe Uſe of his juſt Franchiſe, is an unlawful Act. Vide 29 E. 3, 18. Tis a Treſ. 
of his Fravchiſe is 4 Tteſ: Paſs . Vide Reg. 94. Apt. 44 Ref. 662. 2dly, Becauſe it is not ſaid that the 
peſs. PD efendantg unlawfulhy aſſembled; for a Riot is a compound Offence. There 
muſt be not only an unlawful Act to be done, but an unlawful Aſſembly of 
| more than two Perſons. alt 2003 M0 26w | DJ dee 15 | 
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28 eG EC eee en CI e . be $44 Is 
1 44 INFORMATION that the Defendants illicite riotoſe & routoſe aſſen- 
neeefiry 108 Riot: Vide A, Plauerunt ad pactm-pertarbands & i & anmis gfium AN Dent year th 
3 Inſt 176. Hawk. P. C. Guildhall Burgi de Bewaley, clauſum exiſten. de cardinibus viotoſe & routoſe clevave- 
157. S. C. Holt 353: runt. The Defendants were convicted, and upon Motion in Arreſt of Judg- 
Rep. A. Q. 100, 113. ment it was held naught, becauſe it did not appear wWhoſe Houſe it was: If it 
hr $6442 a was the Defendants it was not an unlawful Act. Every Crime mult ariſe 
1 from an unlawful, Act. It is ſaid Els vocat. the Guildball Burgi, but 
|  __ - calling it ſo does not make it (6% * Cuildbal! may belong to a private 
. Perſon as well as the Borough. Yide Dy. 68. Ye. 28. 3 Cro. 200. Ye 
*P .,. © the Chief Jultics *chought/an Aſerably night meet together. With ſuch Circum- 
| 595 ſtances of Terror as to be a Riot: He called. it 4 Kind of Aſſault upon the Peo- 
3 ple. Vide Hob. 91. 1 Med. 73. Weſt. Preced. 149. Lamb, 108. 3 Keb. 024 
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Domina Regina ver/us5 Ellis. 6 Ann. Ar Niſi Prius in Middleſex; | 
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TNDICTMENT againſt four Defendants, for that they did riotouſly aſ- 0 yo iy or more, aſſem- 

I ſemble, and Vi & Armrs beat and wound one Ellis. Upon Non cul. it ap- üg "at n 
peared at the Trial, that Ellis who was the Enfield Stage-Coachman driving to own Company; 'tis no 
London in the Highway; the Defendants, one in a Chaiſe, and the reſt on Horſe- Riot ; if on a Stranger it 
back, overtook him, and that the Chaiſe was overturned by the Coach; but not is, but in ow only who 
through any Fault of the Coachman; bur that the Driver of the Chaiſe and r _ g3- 
bis Company taking Offence at it; followed the Coachman and beat him bar- Mod. 43, 141, wc. 8. C. 

| barouſly. It was oObjected upon this Evidence; that this was a Treſpaſs, but Holt 636. 
not a Riot, becauſe the Company was lawfully aſſembled. Ez per Holt C. J. 
iſt, If ſeveral are aſſembled ſawfully without any evil Intent; and an Affray 
happens, none are guilty but ſuch as Akt; but if the Aſſembly was originally 
unlawful, the Act of one is imputable to all. 

ꝛdly, If three; or more, are lawfully afſembled, and quarrelling; all fall upon 
one of their own Company, this is no Riot; but if it be on a Stranger, the 
very Moment the Quarrel begins, they gin to be an unlawful Aﬀembly, and 
their Concurrence is Evidence of an evil Intention in them that concur ; fo 
that it is a Riot in them that act, and in no more. So ruled, and ſo found by 
the Jury. x 
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| 3 . _ 5 1 | 45 ide Tit. Motion: 
Sir james Butler's Cyſe. Mich. 8 Will. 3. B. R. 


T TPON a Rule of Reference to Arbitrators, they make an Award for the — Rate of Court 
Plaititiff; and a Stranger by Contrivance defeats the Party of the Benefit by a Stranger, is a Con- 
of this Award. Per Cur, It is a Contempt to the Court, and an Attachment tethpt, 

ſhall be granted; for it ſhall not be in any one's Power to defeat the Rules of 


* 


this Court, or render them ineffectual. 
Anonymous. Mich. 8 Will. 3. B. R. 


1. a Man enters into a Rule in B. R. not to ſue Execution upon a Judg- Conſtrued . 


1 ment, and brings an Action of Debt upon the Judgment, tis a Breach of the 
Rule. Per Cur®; en 


Gregg Caſe: Paſch. 5 Ann: B. R. 


PER Holt C. J. at the Sittings at Guildhall; in an Action by an Admini- where 4 e 5 
ſtrator: The Defendant cannot bring Money into Court, becauſe the Ad- ſues, cannot bring Money | 
miſtrator is not by Law to pay Coſts, and Paſeh. 5 Ann. B. R. in * Cafe in Court: - Seo &Med. 
an Action was brought by an Executor for Money due to his Teſtatör for Laws pred 177 1 8 1 1 
rn done by him, twas moved to britig ſo much Money into Court; bit Money may be brought. 
nied. e DEAE ee e | | 0 into Court; In Covenant 
Covenant and Breach for ge of Rent, and fot not repalting, c. lor Rent, Pebt for Rent, 
Was moved to bring in ſo much for the Rent; and as to the other Breach; that . and coop he os 
de Plaintiff might proceed as he thought fit. Er per Trevor, Alf che Judges have Nod. Caſes 29. 1 41k” 

= (for he put the Caſe to Holt C. J.) that it is but reafonable to allow it: 130. Holt 472. 

hat it does not differ from Debt for Rent; for tho it be Covedailt, yet it is 
f Covenant for Payment of a Sum certain. The ſame Diverſity was taker de: 
* Covenant for a Sum certain and Choſe incettain, per Holt C. J. Hitt. 9 in. 
* 1. did not differ from an Indebitatus Aſſumpfit: Et Trin, i2 WM. 3. 1 
* ute, & | 
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Quantum merait, 
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* In a Quantum meruit brin ing Money into Court was denied. Bil. 8 Will, 4. | 


B. R. But Paſch. 5 Ann. B. R. it was allowed, ex motion, Magiftri Raymong,  : 


In Trover for -a Horſe, Bridle and Saddle, twas moved to br ing the Saddle 


and Bridle into Court; but denied Trin. 2 Ann. B. R. I ilcecks the Attcrney's 


Caſe. o | EY 44 ne 1115 5 J 
Replevin, Defendant avows for Rent, and Plaintiff admitted to bring it into 


„gurt, Hil.10. „ 


In Ejectment upon an Entry for Non - payment of Rent, the Court ſtaid all 
Proceedings upon bringing all the Rent into Court, and accepting. à new Leaſe 
and ſealing a Counterpart. Downes verſus Turner, Mich. 8 Will, 3. B. R. 
In Debt for Rent, *twas moved to bring ſo much into Court, and Holi C. J. 
thought it hard; he ſaid he remembered the Beginning of theſe Motions; the 
firſt was to bring in Principal and Intereſt upon a Bond; after that it came to 


an Indebitat. Aſſumpjit : It has been done in Debt for Rent, but not ſo freely; 
we do it in Ejectment on a ſpecial Reaſon, viz, becauſe that Action ſubſiſts en- 
tirely upon the Rules of the Court. Per Holt C. J. Paſcb. 10 M. 3. B. R. 


In Debt upon a. Bond; Defendant muſt. bring in the whole Penalty, or the 
Court will not ſtay Proceedings. Hill. 9. W. 3. B. R. But ſemble ne port efire 
without bringing in the whole Money. If the Parties diſpute the Quantum, and 


there is a Diſpute how much is due, ne poet eftre referre. Trin. 11 W. z. 


(4) 
Tho? Plaintiff is nonſuit, 
yet he ſhall have Money 
brought in upon ſtriking 
it. out of the Declaration. 


B. R. 


Elliot verſus Callow. Mich. 9 Ann. B. R. 


| EFENDANT brought Money, «#2. 10 J. into Court, and had it 
D ſtruck out of the Declaration: Afterwards the Plaintiff ſuffered a Nonſuit; 
and the Queſtion was, Whether he ſhould be allowed to take this Money? Et 
per Cur?, He ſhall; for ſo much the Defendant has admitted to be due, and fo 
much he has actually paid him; and if the Cauſe had gone on to Trial, there 
muſt have been a Verdict for the Plaintiff as to ſo much; for this is admitted 


0 be due, and paid down as the Plaintiff's Money; otherwiſe perhaps of Money 


paid into Court by Way of Tender. If a Man pleads a Tender & uncore 
Priſt, and pays the Money into Court, and the Flaintiff takes Iſſue on the 


Tender, and it is found againſt him, the Defendant ſhall have the Money. 


* F, £908 


5 pi. 


- Judgment againſt two : 


Scire facias againſt one, ill 
Vide poſt 601. Fareſl. 3, 
4, 6. S. C. Carth. 105. 
Vide Co. Ent. 621. a. 

1 Rol. Abr. 888. Allen 


21. S. C. 3 D. 334. p- 6 
on Demurrer, for a Scire facias is a judicial Writ, and muſt. purſue the Nature of 


_ whereas 


Return of Sci, feci againſt 2dly, The Return is ill, for it-ſhoult 
Tertenants ought to be of of Lands in balliva ſua, but A. B. ard C. are Tenants of all 


Sh. 388. 


* 8 a 4 ”—_ * —_—_— 6— — 
0 i — — a 


__ _ * Setre Fatias. 
Panton verſus Hall. Trin. I W. & M. B. R. Rot. 130. 


Judgment in Debt was recovered againſt A. and B. and a Scire facias 

* {A awarded againſt the Tertenants and the Heir of B. The Sheriff returned 
a Seire fect as to the Heir, and returned ſeveral Perſons Tertenants in 

balliva ſua, warned; they appear and plead in Abatement, no Scire facias had 
been awarded againſt J. Plaintiff replied, That he at ſuch a Time ſued 
out a Scire facias againſt A. and ſet it forth; This Replication was held naught 


nt is joint, ſo ought the Scire factas ; 
dent Suits, 2 Ko. 276. 20 li. 7. 3. 
the Lands in 


& Vo 
* - 


the Judgment 3 therefore. as the Jud 
re they are as ſeveral inde 
Cre. Care 317. | 


liva ſua, Herne 326. 


all the Tertenants in bal- balkes ſu REES? 


2 Brownl. 392. 


Pn Tully 


a Sire Tacia ot 
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—_—— r 
— —_— — 
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Tully's che. 1 Hill 6 win, 3: B. R. 


As, X . 
to reverſes Fi N (2) 
Jo. Sire mak bis A bi i in Sritneſs of Law 2 Sore re fi ci being re re- EY to reverts a Fine, 
Favour of them, there ſhall be 


be a Sire fecie __— the T 
Hardiſty verfic Barny. Hill 7 wall. 3. B. R. 


a Judgment be above ten Years ſtanding, the Plaintiff dr as ©... ) 
[% acias without Motion in Court; if winder te ten, but above ſeven * cannot 2 1. E” * 
175 a Scire facias without a Motion at Side-Bar. Note; if after ſuch Motion where jr "Ng 8 . 


and Judgment revived by Scire facias, the Defendant dies before Execution, the Comb. 3 od 
Plaintiff muſt ſue a new Scire facias Me may hay | 
Judgment was 5 revived before, Per Cur Cur ate n. e N for the 


* Anonymous,” Trin. 8 wall 3. B. R. 


fp. 
599 
N C. B. there is but one Scire facias, * upon Mb! ed 4) 
8 pon return Execution. In Rule fe 
Legs yy Hay or voy eres 1 h two Mibils returned, and xg ing duing out _ re- 
Fareſl. 5, 6, . 
the Firſt were returned; but n W — ing the Tee of the Second as if Fareſl. 5, 6, 40 56, 68, 


| 69, 138. 6 Mod. 86 
be ſued out together, but the Eirf ar ade a Rule thas both ſhould not & 


ſhould be ſued out, and that the Second ſhould be teſted the Day of the Return 452, 428. 
of the Firſt, | 


Lugg werfu Goodwin. Mich. 10 o Wit, .B, R. 
e, e 115 1 La. ym. 5. 


Sire facias pal a J ent againſt th 

FEE 
endant it be 3 

and this will reconcile the Ped rich es —__ * 1 REP hes Ix" hn Caſes 


214. 


1 | 
in | bac Againſt Principal in hac 


Anonymous. Trin. 11 Will, 3. B. R. 


E ad ſa otisfaciend um againſt the P : 8 
ma lie dee. Days cxclulive in ce rincipal Ons NR ge the Bail Scire Facial 1 Bail 


Ty, | ere is no ſet mult lie in the $h 73 
Time for a Scire. facias Same * laid down Mich. 10 1. 3. B. R. But a Hands a ee 


| . rp de 7 firſt Scire facias may 
cannot be rms where ir iſſues P Rule of Se. $5 Per FR 2 J: 1 


Goodwin an, Peek. Mich, 7 I NG KY B. R. 


| Day of N —_—_ 1 . 


8 e he and irn th laſt : Bur the Cows: ide Poſt 602. 1 4 
N bfteen e 2 ell; and the 885 held, bo i 8 rhe 4 Gut LS 
N b I een e 1 +- 1 1 gha%y. 5 4 ales 


l e 


*Progter « ale Johnfon., ach. 1 13. ; Wil; 35 B. R. 1 14 Rm . 3p np 
* 12K. $$ 7% 14 11 3 8. 2 C. en rp tage . 100. 3 . 
| + Jnnenrio ge in g B. a Sore aci e 
as was bros 43 - 
— ung that ſine he Judgment A. = gi B. againſt Seire facias lies on a 
4 ven guad baberet bo 
122 this Award of 'Enccy 8 tion We of N rror 9 brought i 9.75 
ETD 21610 RH where 


lo, 


ufficient ; yet for fear of 3 and! in 3 Mod. 254. 1 Salk. 539. 
Tertenants. ; 


duly returned before the Second ies Ph. "wy 12. Cumberb. 


recedents; where it is t the parte, and Bail in ea parte. 
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Scire Facias. | 
where the Objection was, That a Scire facias lay not on a judgment in PA 
ment; for at Common Law it lay only in real Actions; 21 the Me 
it only in perſonal. Vide 2 Inſt. 469. Et per Holt C. J. iſt, At Common b- 
there was a Scire facias on a Judgment in real and mixed Actions. It lay on 
2 Judgment in Aſſiſe, for the Land was bound by the Recovery, which was a 
good Title, and there was no other Way to execute the Judgment upon Chan 
of Parties, as there was in caſe of Judgment for Debt and Damages, 1 
Debt lay on the Judgment. | 2 
Writ general. 2dly, The Scire facias may either be general againſt all Tertenants, or againſt 
the Tertenants, naming them. | 
3dly, That Strangers may falſify, but thoſe that claim under the J udgment 
are eſtopped and bound by the Judgment, 1 


8.0. ante 258. 3D. 331. p. le : . . | „ & | 
117 332. p. ö. Far. 50,64, Withers verſus Harris. Mich. 1 Ann. B. R. {Vide this Caſe, Ty 
3Salk.319. Holt 55, 265. By Ejectment, pl. I I.) 2 Ld. Raym. 806. 8. . ie phe 


b (9 | | 
Whether Scire facias Iay T was ſaid by Holt C. J. I am not ſatisfied with the Opinion of my Lord Cf 
18 — on Weſt. +. tk at Common Law no Scire facias lay on a ere 25 
: perſors.1 Action, till #eft. 2. for the Words ſive alia quecung; irrotulata ame 
after contractus and conventiones, and therefore cannot be conſtrued of Judgment, 
but the Law has been otherwiſe taken, and I muſt ſubmit; tis plain it lay on a 
Judgment in Annuity. | 
8. C. ante 364. Poſt 659. 


6 Mod. 132, 42. 3 b. Shuttle verſus Wood. Mich. 2 Ann. B. R. 
314. p. 6. Holt 612. | 


a? PII N « Recoonizance taken in 8. & the Seve. focker mut be Dee! 
. : gnizance taken in B. R. cire facias muſt rought in Mid- 
_ 2 3 dleſex ; for the Recognizances there are not obligatory by the Caption, but 


in Midgleſex, and not by their being entered of Record in the Court; fo 'tis of Debt: But on a Re-. 
elſewhere. Lutw. 1286. cognizance in C. B. the Scire facias may be laid in the County where the Caption 
3 Lev. 235» 5 Cro. was, or in Middleſex where tis filed ; for tis a Record by the Caption and be- 
Jac. 331. H9% 195- comes immediately obligatory, and therefore may be om there, and tis alſo 


A . 1Cro, 312. Vide 
K p. eB Peat filedat Weſtminfer in C- B. and there remains of Record. Vide Al. 12. 1 Co. 


8. C. 1 Salk. 40. & Poſt. 3 12. Hob. 199. : 
679. 6 Mod. 1347199. 


1 : . — * Adams and Tertenants of Savage, Mich. 3 Ann. B. R. 


(11) 


Tertenants returned for A N Adminiſtrator brought a Scire facias On A udgment recovered by his 
ſeveral Parts cannot join B Inteſtate againſt H. and the Writ was general, againſt ſuch as were Te- 
in a Plea which Seedefore Ants of the Land of H. at the Time of the 8 The Sheriff returned 
one Part only. See before ſeveral Tertenants warned; among the reſt one A. ſeiſed of a Meſſuage and of 
c98. Pl. 1. 2 Saund. 23. 1 e 5 1 
Fareſl. 15. 6 Mod. 134, 4 Manor called D. The Tenants appear, and all join in this Plea, viz. That 7. S. 
199. is ſeiſed of the Freehold of the Manor of D. 69 petunt judicium de brevi, & 
quoad breve ill. caſſetur. Et per Curiam, The Plea was held ill; and reſolved, 
iſt, That the Tertenants cannot join in this Plea, becauſe they are ſeverally 
returned, one for one Part, and another for another. 5 
Where e, ants þ 2dly, This is pleading a Non-tenure by Implication as to the Manor of D. 
= N ide ante c60. NOW In a Scire facias on a Judgment in Debt, or any perſonal Action, the De- 
pecially, Vide ante 509. ag, - 
J Keb. 25, 50. 3 Lev. fendant cannot prone Non tenure generally, becauſe tis contrary to the Return 
205. 6 Mod. 226. 1 Keb. of the Sheriff, he may plead a ſpecial Man- tenure in ſuch Caſe ; and fo the 
$5 310, 351, 352. Keb. Law is now after long and great Difficulty ſettled. g Cro. 872. 8 E. 4, 19. 
587, 636. 9 H. 3, 11. But in a Scire facias for Execution in a real Action, the Defen- 
dants may plead a general Non-tenure ; becauſe their Freehold, which is muck 
favoured in Law, is in queſtion. Lg | | | 
x Saund. 23, 1 Mod. 29, gdly, The Tertenants in this Caſe may plead there be other Tertenants not 
1 Sid. 436. 2 Keb. 529, named in the ſame County, and pray Judgment if they * to anſwer, quou/que 
Ke.. the others be ſummoned, but ought not go pray, quod breve cafſetvr ; for the 
Court ought never to abate the Writ, but where the Plaintiff can have a better 
Writ; otherwiſe if the Writ had Gon FRYE in naming the Tenants. Vide 
2 Saund. Jeffreyſon verſus Dawſon, a good Precedemt : And they ſeemed to doubt 


whether the Tertenants could plead other Tertenants not warned — 
1 ounty; 


- % — a GG. wt — „ „ * r 
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Scire Facias. 


county; and the Chief Juſtice cited Owen 104. that Tenant for Years my be | | 
2 good Tenant to plead in Bar: to a Stire. facias 7 a perſonal Action where Da- 
mages are recovered, but not in a real Action. Vide Co: Ent; 702, 624. 2 Cre. - 
506. Cro, El. 740. 2 Saund. 8. Palm 241. 2 Ro: Rep: 53. | 


# Ball verſus Manucaptors of Ruſſel, Trin. 4 Ann. B. R. 2 Ld; P. 662 
| E 1 01850 3 | | „ 

E Facias againſt Bail, ſetting forth, guod cum querens recuperaſſet a- Scire facias on Recognizancs 
J "IS one R WI and the Defendants nar Heer plegii, 5 at he ſhould 8 C $7 wg 3 that 
pay vel ſe reddere priſone Mareſc. 3 neſtre. The Defendant Fray ed Oyer — es Prifone My. 7 
of the Recognizance; and that was, That he ſhould pay, vel ſe reddere Priſonæ Maref. noſtræ, ſufficient. 
Mareſchalli Mareſchalfie Dominæ Regine coram ipſe Regina, quo leffo & audit. Vide Lutw. 1273. 
the Defendant pleaded, that there was no Gapias ad ſatisfaciend: returned againſt 
the Principal; the Plaintiff replied, there was a Capias ad ſatisfaciend, and ſet it 
out; the Defendant demurred. It was objected by Pengelly, That the Oyer given 
was defective, not ſhewing of what Term the Recoghizance was, fo that it did 
not appear to warrant the Scire facias, or that-it is what the Scire ne is brought 
upon : That the Capias ſet forth appears to have but four Days between the Teſe 
and Return, and that there is no Breach aſſigned by the Scire facias, for the 
Render by the Recognizance ought to be to the Marſhal of the King's Bench 
Priſon ; but the Breach is, That he did not render himſelf Priſon æ Mareſchalli 


7 
Mareſchalfie noftr.c, which is the Priſon of the Palace. Vide 10 Co. 68. 5. The/. 


Br. 233. N. Br. 251. J. 5 E. 3. g. 8, and Spelm, Glof. in boc verbo. To this it 
was anſwered and reſolved by the Court. 


it, That though the Oyer be imperfect, yet there is no Variance between the 
Sire facias and Recognizance, and ſince they agree 3 the Recognizance is 
a ſufficient Ground for the Scire facias; but the Defendant ſhould not have gone 
ou, but inſiſted upon his Want of Oyer. - | 

2dly, There ought to be eight Days between the Tee and Return of the Capias Eight Days muſt be between 


ad 1 againſt the Principal, by the Practice and Courſe of the Court; che Teſte and Return of Ca- 
and if the Defendants had moved for the Irregularity, the Court would have pias ad ſatisfac. againſt the 
helped them: But in Point of Law, the Proceſs of this Court may be returnable 2 1 * in order to charge 
de die in diem, eſpecially into ce and therefore they ſhall not take Advan-  * | 

tage of this which is but an Irregularity, upon Demurrer. * | 5 
3dly, All other Marſhalſeas were derived from the Earl Marſhal of England, Vide ante 599. Pl. 7. 
and the Marſhal of the Houſhold is never ſtyled Mareſchallus Mareſchalfie neflir@ , Fareſl. 40, 96, 138. 1 


and this being a Scire facias on a 7 of Bail taken here, the Marſhal _ Lu G6 Mod. 86. 

here muſt be intended the Marfhal of his Court. Judicium Pro quer.“ 5 * P. 503 ; YT 
l e WE LO IIS. C. ante $9, 462. Fareſl. 
V Attwocd ver/us Burr.  Faſch. 5 Ann, B. R. 7. Cart. 447. 3 S. 


| : LE | 359. —_ * 403. 
Writ of Error was brought upon the Award of Execution on a Sire fatias ; , 1 
A gaht Bail, and 7 kc rr the Prin. —_—— 
cipal was alſo returned: It was affigned for Error, that the Scire fatias was ſued want of Warrant of Attor- 
out and proſecuted by J. S. his Attorney, but no Warrant of Attorney entered ney. 5 Mod. 397. called 
of Record, It was anſwered, That J. S. appears to have been the Attorney in N I 
the principal Cauſe, and in that to have had a Warrant, but the Court re Gl 8 yo: ad 
| Raths, ix Body „ ee berb; 149, 161. 
the Judgment; for the Record againſt the Principal need not have been certified ! 
upon this Writ of Error, and the Suit againſt the Principal was another diſtin 3 
ui therefore there ought to be a particular Warrant of Attorney for this Scire 
actas a ainſt the Bail, and this Wartant ought to be entered, not before the Wtit 
ved; for any Body may ſue out the Scire facias; but upon the Return thereof, 
or then the Suit cammences. , , | BE 


* 


* 


* * 
au «of 


4 4077 16687 DR en wine + wo 

t e tk ontty Anonymous. Paſch. 5 Ann, B. R. . 4 TR — 
4 C ale of the King there heed nor be any Sire facias after the Yer: 
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2 P. 604 4 „ e ile * Service and Sun, 
ide Co. Lit. 90, 83. | — | Ty : — So 9 The 6 ART. f . ? -| 1. F F RT 1 70 , 
4 1 G. Tine verſus Crocker. Paſch. 2 Ann. B. R. 1 Ld. Raym. 860 


de by doing Suit to the I N Replevin, the Defendant made Conuſance for Fealty, Rent, ind Su't of 
1 bo wa 1 Court, and the Suit of Court was laid to be Suit to the Court of a Manor 
: twice a Year : The Plaintiff confeſſing a Tenure] 0 Fealty and Rent, traverſed 


Holt 452. 2 Lutw. 1211. the Tenure by Fealty and Rent and Suit to the Court of the Manor twice a 


N. L. 380. Lex Man: Ap. Year. The Jury found there was but one Freeholder "Tenant of the Manor, 
67. | and that Time out of Mind an ancient Court had been held before the Steward. 
| and that ſeveral Freeholders, Tenants, did Suit to it, and that the Plainiff held 

by the Service of doing Suit ad Cur. Man. pred. bis in anno apud Man. pred, Mr. 
Raymond objected, That the Court found by the Jury, is not the Court claimed by 
the Conuſance; for Curia Manerii is the Court-Baron, which is incident of 
common Right, and therefore no Title need be made for it, nay it cannot be 
preſcribed for; whereas this Court here found is a ſpecial cuſtomary Court, for 
which he ought to make Title in his Conuſance, and not a Curia Manerii. Vide 

1 Infl. 58. 2 Inſt. 99. 1 Un. 268. Ney 20. Et per Holt C. J. and Powel ]. 
As a Court of Pie-powders may be to hold Plea of Things out of the Market, 
and yet is a Court of Pie-powders , ſo may a Court of a Manor be more than a 
Court for Suitors every three Weeks, and yet be a Court of a Manor: There 
may be a Manor Court to be held before the Steward bis in anno. Vide 1 Leon. 
316. And it is to inquire of Arrearages of Rents. and Services: And the Suit 
to ſuch Court ſhall be intended by Reſervation before the Statute of Quia enp- 
tores terr. Vide 12 H. 7. 18. One that is not reſiant may be bound to do Suit 
feal; for it ſhall be intended a Suit-Service reſerved on creating the Tenure : 
And the Court held in the principal Caſe, That the Suit ſet forth in the Conu- 

' ſance was expreſsly found by the ſpecial Verdict, 7 1 
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db: bog. ai, OI rat 09 ics ha oor © 
Vide ante 470, 4743 475 © © * Sqofſiang gener. 
476, 477. 479, 480, 482, 8 ; Dellions General 
490, 491, 494, 5 Mod. e 29 1 
329. 2 Hawk. F.C.cap.3 The Caſe of the Pariſh of King-Langley. 


and Quarter, 
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= Win 7 « 5 CM, Fi . 
Trin. 11 Will. 3 B. R. 
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and Burrow's Seſſions Caſes, | 
h 4119 ö ; | | . | | | e | 4 SIT LAILEE 7 ſti had 

3 beadcarted Motion was made to quaſh an Order of Seſſions, becauſe the Juſtices ha 
1 Quaer Sellions adjourned the Appeal from one Seſſions to another, and fo the Determina- 
to another, Vide ante 494. tion upon the Appeal was not at the next Quarter-Seſſigns; Sed non allocalur : 


Paſt 606, 608. 8. C. Caſes P | 'he Iddoed at the n 1atter-Seſſjons : © hen it 1s 
e or the Appeal muſt be lodged at the next Quafter-Seſſſons; yet whe 
140 1. laodged, the Juſtices may adjourn it. Per Cur., 


120, 114 | | F 5 5 5 n 
Inter The Pariſhes of Lingfield and Battle. Paſch, 1 Ann. B. R. 


geſſions 48 R entered ” \APTION of an Indictment of Seſſions was, Sefſio Tent. wiceſimo & wice/ime 
as ſitting three Days to- octavo die Juli, &c. Et per Holt C. J. It. is naught, for though a Seſſions 
| gether. Ante 494. Poſt © may adjourn from one Day to another, and fo ſit by Adjournment, yet it muſt 
| 506, 608. S. C. Sett. and n Beine th to but diſtinctl 

not appear in a Lump, as ſitting three Days together, but diſtinctly. | 


5 Rem. 143. 
2 Ld. Raym. 


Domina Regina verſus Savin. Paſch. 2 Ann. B. R. 


| Seflions 0 je an Or- * N order of Seſſions was made, 2 the — * of 2 thou 2 
— Aer to proſecute an Offender cute an Indictment of Bart ound. againſt 7. S. and that the Charg 

an out of the CoantyrStock. Allowed out of the County-Stock, Nat ; By 43 Elia. c. 2. The Juſtices have 
| | | Power to diſpoſe of the Surplus to charitable Uſes ; Upon which Clauſe i.e 
 _ Bl offered to maintain this Order: But the Court faid this was not to Take P lace 1 


Cn 


* . _ -- % * 2 - 
» *, + . p . 4 
. » : * * . 


@ 2 
ot 94 1 
2 — 


——w.. Rae a Sea 
Seſſions General and Quarter. 


— T—r 


of the Surplus, but out of the original Stock ; beſides; a Gift of Lands to raiſe 
Money tO proſecute Offenders, would not be good as a ch aritable U ſe; 


* Anonymous. Mich. 2 Ann. B. R. „„ 
HEN a Statute gives a Penalty to be recovered before juſtices of Peace; (4) 
W and preſcribes no Method; it ought to be by Bill. Per Holt C. J. 


nnter The Inhabitants of St. Andrew's Holborn and St. Clement 
Danes. Mich. 3 Ann. B. R. 1255 . | 


1 T PON a Certiorari the following Orders were removed into B. R. 1ſt, An Seſſions may RA and ſet 
Order made at the General Quarter-Seſſions of Middle ſeæ, 170 4. which re = their own Otders the 
cited an Appeal made-at the General Seſſions of the Peace for the ſame County irt ame Seſſions. Ante 494, 


| . | ge 1 Y 605. Poſt 608. 5 Mod. 
September 1704, by the Pariſh of St. Clement Danes, againſt an Order of two ins 417. 8. & 6 Mod; 


Juſtices, to remove one Mary Gear from St. Andrew's Holborn to &. Clement 287. 
| Danes, as the Place of her laſt legal Settlement; and that it was thereupon or- 

dered, That the ſaid Appeal ſhould be determined ſuch a Day this Seſſions, and 

that the Ghurchwardens, Sc. of St. Andrew's Holborn ſhould then attend, and 

then went on and ordered, That foraſmuch as it appeared to the Court upon 

Oath, That a Copy of the ſaid recited Order was ſerved upon the Churchwardens, 

Sc of St. Andrew's Holborn ; and for that the Churchwardens; Cr. of St. 

Andrew's Holborn had neglected to attend, the Court allows the Appeal. adly, 

An Order which recited; That whereas the: Churchwardens, Sc. of St. Andre's 


Court, It is ordered, that the ſaid recited Order of this Court made on F 
laſt, be vacated and diſcharged, and that the ſaid Appeal be reheard. gdly, An 7 


Order ſetting forth, That upon hearing the . of $!. Clement Danes, it not 
appearing that Mary Gear hath any legal Settlement in Sr. Andrew's Holborn, or 


the Order was in the Breaſt of the Court; and though it was drawn up, yet it 
Order it . P. 6079 ꝙ é . 


their Judgments ten Times the fame Seſſions; where Judgment de pain fort & i Cro. 341. 1 Jo. 330. 
dure has been given, the Court have after let him in to plead, and after upon his 1 Cro. 350, 351. 
Trial he has been convicted, and has had another Judgment againſt him to be 
hanged : So it is of Judgments here; which during the ſame Term are in the 
Breaſt of the Judges; but then he ſaid, they ought to ſet the firſt Order Wholl 
alide, and have entered up the third Order as the only Order; for the Effect of 
the Court's uu aſide of the firſt Order is, That it ceaſes to be an Order, and 
conſequently ought not to be returned to us as an Order vacated by another 
Order, but it ſhould have been annulled and made nothing; As in this Court 
we cannot enter up one Judgment upon Record, and then enter a Vacat of that, 
and then enter a contrary one: The Seſſions as well as the Term is but one 
Day in Law, But the Matter was referred to the three puiſne Judges; E fic 


quievit. 


The Caſe of Foxham Tithing in Com. Wilts. Hill. 3 Ann. B. R. 


CO TT TO np Ons | 64 
A Juſtice of Peace was Surveyor of the Highway, and a Matter which con- Order of Seſſons quaſhed, 
cerned his Office coming in queſtion at the Seſſions, he joined in making becauſe it concerned one of 


| m Order, and his- Name was put in the Caption. Et per Holt C. J. It ought Sale of 8 TI 
Vor. II. | 5 A | not and Rem. 171. Holt 517, 
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Sheriffs. 


hot it bez as if an Action be broughit by the Chief Juſtice of the Coinen pl. 
in the Court of Common Pleas, the Placita muſt be coram Euro We i. 
Sociis ſuis, and not coram Thoma Trevor, Sc. And it was quaſhed, ſy 


” _ 


5 — 1 "— 
PX. A WF "=" 


—m_—_—_—— 0. 


—— 


Inter The Inhabitants of the Pariſhes of South Cadbury and Braddon 
in Com. Somerſet. Mich. 9 Ann. B. R. | 


The 5 05 5 not ſet N an Ke to the Seſſions the Court diſcharged the firſt Order. and now 
forth the Reaſon of their Mr. Earl moved to ſet aſide the Order of Diſcharge, becauſe the Juſtices do 
Aer 8. C. Sett. and not ſay whether they diſcharge it for Form, or on the Merits; for if it was for 
* Form, the Pariſh is not bound; but if on the Merits, the Pariſh in conſequence 
is hereby diſcharged for ever. Et per Cur”, 1ſt, The Juſtices are not bound to 
expreſs the Reaſon of their Judgment in the Judgment, no more than other 
Courts; and if it was otherwiſe held in the late Chief Juſtice's Time, it paſt 
without due Conſideration. The Reaſon of their Judgment muſt be collected 
from the Record; as where Judgment is arreſted upon an inſufficient Indi&. 
ment. - 3 3 
If the Seſſions reverſe the firſt Order, and that being removed appears to be 
good, this Court muſt intend it was reverſed on the Merits, and affirm the Order 


p. 608 
Orders reverſed, ante 472, 
486, 492, 494+ 6 Mod. 


' 287, © of Selfions, -- © x | 


If the Seſſions reverſe the firſt Order, and that being removed, appears not 
to be good, we mult intend it was reverſed for Form, and affirm the Order of Re- 
verſal. wt 2112 1 Wit £1 | 
So if the Seſſions affirm the firſt Order, and that appears to be good, we muſt 
affirm the Order of Seſſions. | | ME 4 bs a 

But if the firſt Order appears bad, and the Seſſions affirm it, this Court muſt 
reverſe it, becauſe it appears naught. X 1 


— IDEA 
3 Py * —_ 


Vide 10 Co. 994 199: Dominus Rex verſus Daus. : Hill 3 Will 3. B. R. 14. Raym, 


Sheriff may take Bail- Bond D AW S was taken upon an Attachment for a Contempt die veneris prox. pop 

on av Attachment of Con. Craſtin. Sandtæ Trin', and the Sheriff took a Bail-Bond for his Appearance, 

warn 20 the Proſecutor and ſuffered him to be at large: Daus would not appear, the Sheriff was a- 

Mod —_ Or "F ; 2 merced. The Proſecutor refuſed to accept the Aſſignment of the Bail-Bond; 

Caſes B. R. 579. and Raymond moved, That farther Amerciament might be ſtayed, and that the 
Proſecutor might accept of the Bail-Bond, which was but in 40 J. and the Pro- 
ſecutor thought it too little : He urged, the Sheriff was bound by the Statute to 
bail and ſet him at large, and cannot ſeize him after the Return ; he has done all 
he can, and ought not to be amerced for not doing more than he can. No 
Action lies againſt him in ſuch caſe, there ought for the ſame Reaſon to be no 
Amercement: The Court agreed, That a Bail-Bond may be taken on an Attach- 
ment, but ſaid they could not oblige the Plaintiff to accept the Bail Bond, it 
might be inſufficient ; if it was, the Sheriff might thank himſelf ; if it be ſuffi· 
cient, he may by ſuing the Bail-bond, reimburſe himſelf. | 


Sta- 


. 


4 Statutes in General, and the Expoſition thereof. See 4% a 8 2 Leon. | 


Caſ..114. 3 Co. 13. 

Vaugh. 169, 170, 373. 

$-: 457 q | 13 ; 3736 

Rex & Regina verſus Barlow. 5 W. & M. B. R. ay. 54, 191, 355, 356 


WT. | = | 3s 
NDICTMENT on 14 Car. 2. c. 12. againſt Churchwardens and Where a Statute directs a 
Overſeers, for not making a Rate to reimburſe the Conſtables: Exception Thing of a public Nature, 
was taken, That the Statute only puts it in their Power to do ſo by the Word % is underſto.d as ſally 


may, &c. but does not require the doing of it as a Duty, for the Omiſſion Q. Cro. Jac. 134. Cro. 
7 


| | . 1. O88, 2 Init, Ii. 
of which they are puniſhable : Sed non allocatur ; For where a Statute directs 55 1 


| | g 5 Comb. 220. S. C. Carth. | 
the doing of a Thing for the ſake of Juſtice or the publick Good, the Word 


293. Skin. 370. Set. 
may is the ſame as the Word /hall; thus 23 H. 6. ſays, the Sheriff may take Bail; and Rem. 212. 


his is conſtrued, he hall; for he is compellable ſo to do. 


Bennet verſus Talbot, Hill. 8 Will. 3. B. R. Vide Tue Declaration, (2) ; 
. | | pl. 2. pag, 212, | | 
Mills verſus Wilkins. Hill. 2 Ann. B. R. S. C. 6 Mod. 62. 3 Salk. 


| | $31. Holt 662. 2 Hawk, 
RESPASS for taking ſeveral Skins from the Plaintiff: the Defendant et 


as an Officer juſtified on 1 Fac. 2. cap. 22. about Tanning, and ſet forth 


1 ; 

, Title no part of Statute, 
the Title of the Act, miſtaking a Word, by which it varied from the true Title, but if ſet out wrong, is 
and averred the Skins were not dreſſed according to the Intent of the Statute ; to fatal. Vide 4 Co. 48. 


which it was demurred, becauſe no ſuch Act as is here ſet forth. Vide Cro. Car. _ uh x oy 5 0 85 : 
232. 3 Keb. 648. On the other Side it was anſwered, That the Title is no Ray. 191, 192. Hard. 
Part of the Act; that old Statutes have no Title, and the Opinion of Hale C. 


324. 3 Cro. 186. 
Baron was cited. Hard. 324. Vide Hut. 56. Hob. 310. 11 Co. 33. 4 Inft. Saund. 128. 3 Keb. 461, 


345, Holt C. J. The Title is not a material Part, neither is it neceſſary to ſet it _ 4 Dyer 324. 
forth; but yet it is a Name given by the Makers, and and therefore you muſt oo 

deſcribe it accordingly if you will deſcribe it by its Title ; and they denied the . 
Opinion of my Lord Hale, ſaying, It was a ſudden Opinion. Judgment for the 


Plaintiff, 


0 nk 
— —— 


— 


4 * 
: » — 


Statutes, and the Expoſition thereof, 


Hobbs qui tam verſus Young. Trin. 3 W. & M. B. R. Intr. Hill. 
| 1 W. &. M. Rot. 129. | 


EBT on 5 Eliz. for uſing the Trade of a Clothworker, not being Exereiſ ( yy p 
D brought up an Apprentice; upon Nil debet the Jury found, That the "ae ee by 


others 1s within the Stat, 
tendant was a Turkey Merchant, and exported Woollen Manufacture into Turkey, 5 Eliz Vide Pol Pl. 2, 
8 that he employed Clothiers that had ſerved Apprenticeſhip to work the & 7+, 3 Mod. 313, S. C. 


lthes in his own Houſe, at his own Charge, and with his own Materials Snener 192: Comb. 179. 
which he ſent into Turkey as Merchandize, but that the Deſendant never ſerved an 4 * 


a ; | a. ; b. Cro. Car. 347, 516, 
*Pprenticeſhip, Per Cur': 1ſt, The Detendant is the Trader in this Caſe, and 


$17. 6 Mod, 21. Cro, 
the Perſon that exerciſes the Trade, becauſe he employs the reſt, who work but as Car. 516, 517. 1 Saund, 
his Servants, and the Loſs and Gain is to be his. 2 10. 1 YR. 10. Hob. 


2dly, This is a Trading within the Statute ; becauſe the Cloth is not confined ah 3 6 
to the Uſe of hi mi for the ſake of ; and 8 Rep. 130. 17 Rey. 
e of his own Family, but vended out for the ſake of Commerce; and 8 Rep. 130. 11 Rep. 54: 
whether the Utterage be in England or in Turkey, is not material. 1 Sid 303. Cro. El. 872. 
30, That he that hath not ſerved an Apprenticeſh Ip 


P. 610 


Ee 


S. C. 1 Show. 241, 266, 


| ip is by this Statute re- Holt 66. 2 Ld. Raym. 
krained to work as a Trader, either by himſelf or others; for the Intent of this Act 79 


to annex the Benefit of Trade to ſuch as underwent the Hardſhip of Learning wp 


ll; thereby to encourage Labour in Youth: And few would undergo the 


Trouble 


2 
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Statutes, and the Expoſition thereof. 


* 


Trouble of bein g Apprentices, if they might employ others to work for 
them. | 5 | 


* * 


Athly, This is a negative Statute, and no one ſhall exerciſe a Trade againſt it 

unleſs by Virtue of a Cuſtom, as the Widows of Tradeſmen, who by Cuſtom 
carry on the Trade of their Huſbands, which the Court held not within 
the Statute. Hut. 132. Ney. 5. 1 Saund. 312. 2 Bult. 191. Cro. Car. 
516. „ 


— 


| | 1 Ld, Raym. 513. S. C. | 


( 2 


| Inditment for FOOT | B RO D E RICK moved to quaſh an Indictmene on 5 Eliz, c. + for uſing 
cv 


the Trade of a Fellmon- 


| $57 the Trade of a Fellmonger, nat having been an Apprentice ſeven Years; 
ger contrary to 5 Eliz. not he urged, That this was a Buſineſs required no Skill, for it was only to pull 


aſhed, becauſe averred , Wn . 
0 be a Trade at the Time the Wool from the Skin. He cited 1 Cro. 499. Imformation for exerciſing the 


of making the Ad. Vide Trade of a Hemp dreſſer reverſed. One Paſch. 4 Jac. 2. for exerciſing the Trade 
pl. 1, & 7. 8. C. Holt of a Wool-comber, quaſhed Of a Pippin-monger reverſed. Sed per Holt C.]. 
68. Caſes B. R. 311. If in the Indictment it be averred to be a Trade at the Time of making the Statute, 


Id. Raym. 1179. ¼ e will not quaſh it; for whether it was a Trade then or no, or whether any Skill 


be requiſite to the Exerciſe of it, is Matter of Fact proper for the Trial of a 

Jury: And there are many Trades within the general Words and Equity of that 
Act, beſides thoſe that are mentioned therein. The Caſe of a Coſtermonger is 

not yet determined, and the Caſe of an Upholſter 2 Bul?. 186. is not Law. 
The Court would not quaſh it. VVV a 


Domina Regina ve,, Harper. Trin. 4 Ann. B. R. 2 Ld. Raym. 
| 15 1188. S. C. 8 
Where the And. isaver-INDICT MEN for uſing the Trade of a Merchant- Taylor contrary to 
red to be a Trade at the I the Statute 5 Eliz. Serjeant Broderick moved to quaſh it, becauſe *tis not a 
Time of the gel the Court Trade within the Statute. Quaſhed Njf. Some Days after Mr. Eyre moved to 


3 885 e quaſh an Indictment againſt Corniſh, for uſing the Trade of a Seamſtreſs, not 


In It, 

having ſerved as an Apprentice; and the Court refuſed, becauſe it was ſet forth 
in the Indictment to be a Trade in England at the Time of making the Act; 
wherein the Words are, Any Craft, Myſtery or Occupation now uſed. So that if 
this Trade of a Seamſtreſs be not within the Act, the Defendant would have the 
Advantage of it upon the Trial. But as to Harper's Caſe, which Mr. Eyre put 
them in Mind of, the Court ſeemed to think a Merchant-Taylor was Nonſenſe 
and unintelligible ; they did not know what a Merchant-Taylor meant, is it 


differed. It is a good Exception that it is not averred in the Indictment, 
That the Trade therein mentioned was a Trade at the Time of making the Statute. 


Domina Regina verſus Corniſh, eodem termino. 7 


4 P. 612 = Billings verſus Eads. Mich, 4 * B. R. 2 Ld. Raym. 1214. 


4) T\RESPASS and Special Verdict found; the Caſe was, A Gentleman. | 


| | | 
H. may let Coach-Horſes | 
and OE without a | had a Coach and Harneſs of his own, and gave an Inn-holder 100/. f 


Licence. 3 Annum to find him a Pair of Horſes and a Coachman: And the Queſtion was, 
. Whether he could do this. without a Licence to keep a Hackney-Coach, up 
5 & 6 W. & M. c. 22? Et per Cir, Though in the Beginning of the licen. 
ſing Clauſe, /eF. 3. and in the prohibiting Clauſe, /e#. 5. Ha ney-Coach f 
Coach-Horſes are mentioned in the Disjunctive, yet that muſt be underſtood o 
Coach-Horſes to be uſed with a Hackney- Coach, becauſe all other Proviſions 11 
the Act, viz. the Number, the Fine, the Rent, and the whole Revenue reſerv - 
is confined to Hackney-Coaches ; and the Party cannot forfeit, but where tie 
Commiſſioners may licence; and tis an Act of Reſtrain, „ 


1 : | 
: . : Anonymous: 
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Anonymous. Mich. 4 Will. 3. B. R. # 


ant of Attorney for entering up a Judgment was written upon a Paper, Can a... a; (5) | 
e likewiſe tual a Bond, and , had only one Stamp, whereas by ps of the Stamp 
the Act concerning N it ought to have two Stamps: Judgment was 
ed up by Virtue of this Warrant. And now it was moved, That the 
1 and Execution might be ſet aſide for this Cauſe. Sed per Car”, There 
Jo Obe Reaſon to refuſe ſuch a Warrant of Attorney in Evidence, but no 
n to make all void; for there is nothing in the Act that imports 
that. N F 1 


Dunn qui tam ver/iug Hinchdy. Paſch. 5 Ann. B. R. 2 Ld. Raym 
1 L 


5 8 | 5 66) | 
E B T upon the Statute 10 W. 2 c. 2. for twelve Dozen of Buttons, made Debt fur Stat. 10 W. 3. e 
4: ligno tantum in Imitation of, &c. The Jury found the Buttons were all 2. Vide 3 Lev. 290, 
Wood but the Shanks, which were Braſs, and that they were made in Imita- WT 
non. Ee. and that there were Buttons made de ligno tantum, Sc. Feld ſaid, That 
ow it appeared the Statute was applicable and might have its Effect upon other 
Buttons, and that a Penal Law was to be conſtrued ſtrictly, and not by Intend- 
ment, Vide 2 Inſt. 199. Plo. 47. 4. But the Court reſolved they were prohibited 
| by the Act; for the Shank is no Part of the Button, but added to faſten it: 
And if Buttons thus made in Imitation, &c. by having a braſs Shank added, 
ſhould be out of the Act, it would be in every Body's Power to evade it. 


Acdhudged. 


* Pomina Regina verſus Maddox. Paſch. 5 Ann. B. R. | P. 613 


| 5 4 f 
E R Cur. Upon Indictments on the Statute 3 Ez. in Evidence we allow Expoſition of 5 Eliz. 
J following the Trade for ſeven Years to be ſufficient without any 8 2 1 x Jo 
binding, this being a hard Law. Cited in Regina verſus Franklin. 2 Ld, © © 545 55˙ 
TTT 03 | 225 | 


| | 8 : e 6 | Stat. of Winton 5 H. 1. 
Statutes of Hye and Cry. e oF rg 
UE” | | „ Vide Hale's P. C. 71, 72. 
| Tr 3 3 Inſt. 68. Dalt. c. 100, 

Aſcomb verſus The Hundred of Spelholm. Mich. 2 W. & M. B. R. 


x | Staund. P. C. 27. 1 And, 
Intr. Hill. ult. Rot. 901. 116. 2 Sid. 44. 1 Sid. 


Ich _ 
N Action was brought by the Maſter, for the Robbery of 4. and B. his S. C. 2 Show. 94, 241. 
' Servants : The Jury found the ſpecial Matter, and that B. was a Quaker 3 Mod. 287.8, C. called. 


| . e Aſhcomb verſus the Hun- 
and would not take the Oath, viz. That he knew none of the Robbers. Ef dred of Elthorn. Carth. 


per Cur. 1it, The Maſter may ſue for the Robbery of his Servant, and the Oath 145. Holt 637. 
of the Servant is ſufficient. 2dly, The Servant may alſo ſue, for he had the TIS ( 4 
Poſſeion. 3dly, If the Servant be robbed in the Preſence of the Maſter, the the Oach, cannon og 5 
alter muſt ſue, and the Oath of the Maſter is ſufficient. Shy. 156. But if Vide poſt pl z. 7 Co. 6, 
the Servant was robbed out of the Maſter's Preſence, the Servant muſt [wear. 7. Servant robbed of his 
ahh, As to B. who refuſed to ſwear, the Hundred 18 not liable 3 for the Satute Maſter's Goods, Maſter 
i Elz, was made in Favour of the Hundred to prevent Confederacy and Com- n fue. Vide infra, & 
Om enen the Thieves and the Party robbed, and tas the Malers Folly 380. 8. C. Cant. 145. 
vemploy ſuch a Servant. Ot 3 . called Aſhcomb verſus the 


Hundred of Elthorn. 


5 B 


: r 
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Statutes of Hue and Cry. 


— 


* 


tg ly Rep. 156, Combs ver/us The Hundred = 4 SHS Paſch. 5 & 6 W. & k 


# ( 2 ) | | : \ 
Servant robbed of his N an Action againſt the Hundred, the Plaintiff declared, that he was poſſeſſed 
Maſter's Money may have t fe bouts ſuis propriis, Sc. The Jury found the Plaintiff Was a Servant, and 


. Ri . 'r h - NS. — » | 
an Action againitt e Hun was robbed upon the Road * of 30 J. of his Maſter 8 Money, and 20 5. of his 


dred. S. C,. 4 Mod. 333, | box : | 
Comb. 263. Holt 379, own. Ei per Cur', The Action well lies by the Servant, for the Money is his 
I 


Caſes B. R. 54. Comb. and he is poſſeſſed ut de bonis propriis againſt all, and in Reſpect of all but him 
263- 4 Mod. 303. that hath the very Rigat: If a Servant be robbed of his Maſter's Goods, he may 


255614 maintain an Appeal of Robbery. | 


Vide 1 Show. 60. Dowly verſus The Hundred of Odium. | Mich, 6 Will. 3. . 


| 4 3.5 Sire Tg Bet: 
Declaration need not ſet IN an Action upon the Statute of Hue and Cry, a Verdict was for the Plain. 


_ » © fables of Yn. tiff; and Mr. Clark moved in Arreſt of Judgment, That it appeared the 
of the Hundred. Vide Oath was taken before a Juſtice of Peace of the County, and not a Juſtice in- 
ant. pl. 1. 7 Co. 6, 7. biting within the Hundred, according to 27 Eliz. But the Court held it good not- 
Noy 155. 2 Vent. 215. withſtanding that, forthe Statute of Winton ſays no ſuch Thing, and 27 Eliz. doesit 
2 Saund. 423. 3 Salk, only by Way of Direction; and the Declaration had been good, though it had not 


184. | ſhewn an Oath taken before any Juſtice at all. 
Cowper verſus The Hundred of Baſingſtoke. | Hill. 1 Ann. B. R. 


(4) 5 8 8 | . 5 
Afault in the Hundred of IN Debt on the Statute of Hue and Cry, a Special Verdict was found, That the 


. travelling in the Highway in the Hundred of Mzichae!-Rivzr, 


B. is chargeable. See -. 5 ; 
8 yon 2 Man "by where he was ſet upon and carried into the Hundred of Baſingſtoke, and robbed in 


Noy. 52, 155. 1 Leon. a Coppice in the Highway of this Hundred : The Queſtion was, Which Hun- 
pl 72. 1 Sid. 263, 367. dred ſhould be liable? And it was adjudged, That the Hundred of Baſny/ike 


4 Co. 41, 42, 47. 5 Co, ſhould, 3 the Robbery was committed, and not before; and if theſe had deen 
UCS, 


8 8 bong Po two Coun it is certain the Indictment of Robbery muſt have been brought in 
Far. 157. Rep. A. Q. 8, the latter where the Goods were taken, and not in the, firſt where the Aſſault was 
Holt 638. How Murder made: Alſo the Hundred is nor liable for not preventing the Robbery, but for 
has Relation to the Stroke. not taking the Robbers ;* for if they are taken, the Hundred is excuſed. Vide 


. Hawk. 79, 80. 2 Hutt. 125. Golbsb. 86. It was objected, That the taking, Sc. ſhould relate to 


Hawk. 180, 181, 320. 


1 Show. 60. 3 Salk. 184. the Aſſault, and fo it was a Robbery ab initio, like the Cafe of Murder, where dis 
3 Mod. 258, 287. 5 Certain there ſhall be a Relation to the Stroke, which was the Cauſe. In Aniver 
Mod. 150, 160, 263. to which the Court took this Diverſity. As to Forfeitures there ſhall be 4 f. da- 
2 Saund. 379, 380, 423. tion to the firſt Cauſe; fo if there be a Pardon of the Stroke, it ſhell diictarge 


M d. 83. . 8 | - 8 
N the Murder; but after the Stroke, if one knowing thereof receives him, or if a 
5 Conſtable arreſts him and lets him go, the Receiver is not Acceſſary to Felony, 
*P.6 T2 nor the Conſtable a Felon ; * for it is not a Felony till Death enſue. 11 /. 4. 12. 


5. Otherwiſe as to collateral Purpoſes; for if the Stroke and Death are laid at 
different Days, and the Indictment concludes, E, fic nurdravit die & loco of the 
Stroke, it is naught; but the Day and Place of his dying is well. 4 C. fl. 
Plowg. 401. But here the Aſſault is not a neceſſary efficient Lauſe of the Robver- 
y, as a Stoke in Murder is; therefore there is no Relation in this Caſe, becauſe 
no Neceſſity. It was objected, that if one be taken in the Hundred of 
A. and carried into the Hundred of B. into a Houſe there, viz. a Man 
ſion-Houſe, and robbed, or taken in the Day-time in A. and carried to . 
and there robbed in the Night, there ſhall be no Remedy? And the Court ſaid, 
thoſe Caſes were not provided for by the Statute, Adjudged per Hell & lolan 


vide 8. P. 1 Show. 60. Cur'. Alſo he ſaid as to the Aſſault's being in the Coppice, That it was not e, 


Comb. _ 2s og ceſſary the Robbery ſhould be in the Highway to charge the Hundred. And 7 
55 p. C 1 Hawk. FP Cro. Car. 267. where 'lis ſaid, That the Inbabitanis art nt bound lo keep Watt 
Cro. Car. 267. in a new Highway, or to make Amends for a Robbery therein committed. 

Who chargeable to the Hundred on à Hue and Cry, vide Vide 2 Saund. 423. 


Sub 


ne WY N p = 11165 898 . . 
Subſidies, Taxes, and Cuſtoms, 


Brewſter verſus Kitchel. Hill. 9 Will. 2. B. R. Vide The 
State and Reſolution of this Caſe, Title Covenant, pl. 4. pag. 
N the Debate of this Caſe it was laid down by Holt C. J. That the Word T, axes, Tons in general 25 
generally ſpoken with Reference to a Freehold, or where the ſubject Matter 368 8 . 4 "pH 


Taxing, and when intro- 
duced, 


was upon Rents and Lands. Tenths and Fifteenths were the moft ancient. P. 616 


{1 


tinued till 15 Cer. 1. e | | N 55 
The Aſſeſſment or Tax, according to a Pound-Rate, came in 17 Car. 1. In 


theſe Aſſeſſtments there was a' Clauſe to empower the Tenant to deduẽt: So it was 
in 1642, 1644, 1649. At "then; and upon this Account it was, that in 


Conveyances it came to be provided, that there ſho ald be no Deduction for 
Taxes. : We t 0 1 2 ery 21922 9 14 { 4 2 ? 107 on by (By * : 1 ; 1 ; 1, % 4 Zit I 


5 N * N tt : 8 7 . $ 
. 6 _ 2 , — - * e 2 2 6 , 7 4 * - & 4 
PR” i r 2 N ® F 1 n 2 - ” 7 . 
1 g* S 2 7 2 e 0 , . , 6 « *» 4 ? ; 
F wel 72 Elf. 1 * . ADt Þ&) : B R. 
TOWEL. Peu, DL ord. 4 TIN, 5 Ann. B. 8 
. y L 1 ? : ; | $# - + # EF» * A v * Tz N oy * ; * 
8 191 q * : "4 234 + 544 : 3 1 5 L „4 8 ! * EP 


RESPASS- againſt the Collectors of the Land-Tax ; the Caſe was, H. may be aſſeſſed to the 

That the Plaintiff lived in Middleſex, but exerciſed and followed the Buſi-5 20 or cither where he 
neſs of a Factor in Smithfield; and the Queſtion was, whether the Commiſſioners Em 
of MiddlJex where he Tived, could tax him as living in Middleſex,” or he ſhotild 
be taxed by the Commiſſioners of , London as following his Buſineſs in Smithfield ? 
And Holt C. J. held, That the Action lay, and that he was not taxable by the Com- 
miſſioners of Middleſex; for by the very Words of the Act, he is to be taxed in the 
Place where his Office is exerciſed: Cæteri Juſtic. contra, for this is not an Office 


ployment. 


which is local, but an Employment which is perſonal, and the Perſon is taxabe 

where he lives; and the affirmative Words of the Act are directory: He is taxa- 

ble in either Placqq. F r Tir 3: HÞE 41403 IH = Ja 

e JJJ%%%%%ààdwÜwſdãũw Srobdarribe odd ith iefiby biig 4101 ff ri an 10 een eee ee, . 
| Le w - 5 Is Kt $6 '® + | 5 3 . { 0 s 2 » i $ + i nee, e 5 Th 2291 1911 CIR 
Robinſon verſus Stephens. Mich. 8 des e bots ; 


F one covenants to pay an Annuity to "PP S. che Covenantor hall not Where there hallbeDeduc- 

deduct for Taxes; for the Charge is on the Perſon of the Covenantor, alter Taxes aut of An- 
and not the Land 1 So if H. having” a Term for Years; deviſes an An d where net.. 
nutty to J. S. and his Heirs; there can be no Deduction for Taxes for te 
Term for Years is no otherwiſe chatgeable with! it, than as it is Part of be a 
pcrional Eſtate ; for it cannot be" Taid! to fue out bf the Term, When in Pont 
ot Duration it may continue much longer: So if H. grants an Annuity to .S. 
and afterwards ſecures it out of a real Eſtate, there ſhall be ho Deduttion for 
5 2 for the Subſequent Security * cannot leſſen the Effect of his former Grant, 


ich in its Creation was Tax- free. Per Cawper Lord Chancellor, at his Houſe. P. 617 
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= = 468. Carth. 211, fore Natice or Agreement, as hy a Grant of, Goods Moyld veſt a Property, r 
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Paul verſus Shaw. Hill. 8 Ann. In Cam' Seacc', 


Prifage, 48 SSUMPS I T for 5001. received to the Uſe of the Plaintiff 3 On Noy 
on Goods grantedaway by Aſſumpfit a ſpecial Verdict was found, That King Charles I. gave to J. 8 
the Crown is chargeable and his Heirs, the Duty of Priſage of all Wi nes import. d, to hold di ſcharged 4 


with other Duties charged 54 Aids and Taxes; and the Queſtion was, Whether the Grantee ſhould pay 


on the ſame Goods while 


in the Grantee's Hands, Tonnage for this upon 9 & 10 W. 3? Note; The Duty of Tonnage was firit 
Concerning Priſage, vid. impoſed per 12 Car. 2. c. 4. viz. 41. 10s. on all French Wine; then comes 1 
Hardr. 56, 57, 218, 301- Fac. 2. c. 3. and impoſes 8 J. per Tun on French Wine, with a Clauſe, that the 
&c. 477. Davis 17. Grantee of Priſage ſhould pay the Duty; then comes 7 & 8 W. 3. c. 20. which 
| impoſes 257. per Ton ; a. that comes 9 & 10 W. 3. c. 23. which impoſes 

over and above, a Duty of 47. 105. to be levied according as it was by 12 Cor. 2. 

And it was adjudged in the Exchequer, that the Grantee' ſhould not pay this Duty 

of Tonnage :. Upon this Error was brought; and it was ſaid for the Grantee 

That this was an angtent Royal Revenue, that if the Crown now held. it, Tonnage 


% we 1 - 


could not be due, the Queen could not pay a Duty of Tonnage, out of her own 
Priſage ; that the Grantee claimed under the Crown, and ought to have the ſame 
Privilege and Exemption, the rather becauſe it was granted with this Immunity, 
But per Trever O. J. and ſeven other Judges in the Exchequer-Chamber, it was 
anſwered and. reſolved, That immediately on Importation, this Duty of Tonnage 
attached upon the Wine, and the Grantee receiyes whateyer Part he takes for. 
Priſage charged with the Duty; and this muſt be preſumed to be the Intent of 
the I. aw; for it canngt be imagined the, Law. meant to. rajſe this Duty on the 
People to inrich a private Man, which would be the Effect, if he may have 
his Priſage Cuſtom- free: And the Grantee paid the Tonnage impoſed by all 
former Laws. jj! I Eo 
As to the Reaſons on, the other Side, they anſwered, If Priſage had remained 
in the Crown, it could not have paid by reaſan of the Unity of Poſſeſſion, 
ic being abſurd, that the Queen ſhould be chargeable with a, Pury to herſelf; 
but this Exemption is only perſonal, and the Duty revives when Priſage comes to 
a Subject, whom may pay the Duty to the Crown, as where a Parſon leaſes his 
'Glebe. And as to the Coyenants or Clauſe of Diſcharge in the Grant, that could 
only extend to the Tonnage then in being, which he, tho King had himſelf, 


and not to what he had not, but might be given to his Succeſſors. And the Judg- 


* 


% 1 


ment was reverſed. |. | i Dom M 
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41 Tm, In the Caſe of Thompſon and Leach. Hill. 9 Will. 3. B. R. / Which 
198, 199, &c. Ante 5%61.. . ſee Title Remainder, pl. 2.7) 
427, & 565 84 6 JVC "Ne 


. EE ISS 4 VID av STK 3321. 005 IO DION SVG 6Atitin 570t tong 7 23041 9610 

Surrender veſts the Eſtate H E Court held, That a Surrender immediately deveſts the Eftate out of 
MI vor RC _ . [ the Surrenderor, and veſts it in the Surrenderee; for this is a Conveyancee 
5 494 at Common. Law, to ing: Perfection of which no other Ack is requiſite, but the 
8. C. Caſes in Parl. 150. bare Grant; and though it be true, that every Grant is a Contlact. and there 
Show. 296. Co. Lit. 266. muſt be an 44s conira aftum, or a mutual Conſent; yet that Conſent is implied; 
b, S. Eq. Ab. 178: . a Gift import: a Benefit, and an Aſnglis to take a. Benefit may well be pre- 
3 3D. 164-P-13- 359% ſumed.s, and there is the ſame; Reaſon, why, a, Surrender ſhould yeſt the Eſtate be- 


* 
98299 
* 


. 


250, 435. Holt 357, 623. Sealing of a Bond to another in his Abſence, ſhould, be the Qbligee's Bond im- 
665. Caſes B. KR. 475. mediately without Notice. 2 Hers. 198. 3 Lepixx 284. Sf. . 

855 Se 3 Lev, 285, Tbat the Judgment in abe principal Caſe wat rever/ed in ile 

Revo of Poway x 6gnii J and [rov'a Bo Moen ont abi 3s 


7 

YETI irrt zH Jl alta pry „%% endes 55: of 
. 4124414 { wu Go 4+. & 4 * FLA S nn Y JG 4 3hf nt AB Inos 141 9 144 

LOTS i 


g - | 1 : 0 . 
* 7 Up e J * : An O's £1 o z $4 4 ? 4 e | 1 „ wo 5 * 14 ö 4 . 
Hal A ch 004 * O11 7 AB * 104 Nl 9 „ & 1 ZEN IOI 


= 


Tall. 2 P. 619 
| oe | Vide ante 570, 
monds verſus Cadmore. Hill. 4 & 5 W. & M. B. R. Rot. 743. 5 15 
Tm Wide this Caſe, Title Fines, pl. 3. pag. 338. IE 8 if _ 


Farefl. 18. Holt 615. Rep. 


A. Q. 19. 3 D. 198. 
10, 11. 


Machil er Clark. Trin. 1 Ann. B. R. Intr. in B. R. Paſch. 
12 Will. 3. Rot. 342. 2 Ld. Raym. 778. S. C. Comyns 109. © 
8. C: 2 


EN ANT in Tail covenanted to ſtand ſeiſed to the Uſe of himſelf for >... 2) .. 
Life, Remainder to John his eldeſt Son in Tail, and afterwards ſuffered wo 5 rt n. 
a Common Recovery with ſingle Voucher, wherein he was Tenant to Uſe of himſelf for Liſe, 
the Precive : And the firſt Queſtion was, What Operation the Covenant had ? 9 to 2 5 * 
For if it made any Alteration in the Eſtate- tail, the Recovery did not bar; and minder is to tale Egect 
if it did not, the Recovery and ſingle Voucher did bar. The Court held the after his Death. 1 Nod. 
Recovery good, and affirmed the Judgment; and Holt C. J. delivered the 98, 121, 159, 175. 3Lev. 
Opinion of the Court, and gave the Reaſons for it, the Sum of which : * 8 2% m_ _= 
mh That if Tenant in Tail by Covenants to ſtand ſeiſed, or by Leaſe ad Vent. 372: 
Releaſe, or Bargain and Sale, conveys to another and his Heirs, *tis a baſe Fee, 
not determined nor determinable till the Entry of the Iſſue; for before the Sta- 
tute de donis, he had a Fee ſimple; and the Statute does not alter the Nature of 
the Eſtate, but reſtrain the Power of Alienation; and therefore as he might be- 
fore the Statute, ſo he may ſince; the Statute only makes it voidable. 
Adly, He has the whole Eſtate in him, and therefore muſt be able to deveſt . Gi} 
and fo he ſaid was Seymour's Caſe in Point, viz. Tenant in Tail bargained and Taff has 2 der. N 
ſold, the Bargainee has a deſcendible Fee. This Caſe he held for Law, but Eſtate. | 
denied the Caſe of Took and Glaſcow, 1 Saund. 260. and likewiſe Litt. & 612. if 
it be taken literally. | e el ed OTA | 
_ 2dly, This appears from 3 Coke 84. If Tenant in Tail grants a Rent, Advow- = hat 2 45. 
ſon, Gc. *tis not void as to their Iſſues, but voidable; for if he brought a For- bl. = rh "og 
medon, the Defendant may plead a Warranty. Vide Winch 5. But this is {till the Iſſue. 
more apparent from the common Caſe,where Tenant in Tail makes a * Leaſe not * P. 620 
warranted by the Statute, tis not void as to the Iſſue, but voidable ; and Tenant =; 
in Tail may exchange with a Tenant in Fee, in which Caſe a Fee is given and _ < 
taken without Livery : Ergo, Tenant in Tail may alſo by Covenant to ſtand 
ſeized, If Tenant in Tail by Leaſe and Releaſe, by Bargain and Sale, or by 
Covenant to ſtand ſeiſed, convey to another and his Heirs, the Eſtate-tail is not 
in Abeyance, but in the Alienees, for the Law puts nothing in Abeyance, but of 
Neceſſity; and *tis not in the Tenant in Tail; for he cannot bring Waſte; &c. 
Vids Hob. 339. Yelv. 51. 1 Leon. 110. 1 And. 191. 3 Cro. 895. But he held 
that the preſent Conveyance did produce no Alteration in the Eſtate-tail, be- 
3 the Eſtate in Remainder was to commence aft his Death; and took this 
ifference. 5 | Te 20 = 
If Tenant in Tail make a future Leaſe for Years, which by Poſſibility may 6d 
be to commence during the Life of Tenant in Tail, it is not void, but voidabe 
as to the Iſſue. | F . e n 
But if it be a future Leaſe 10 commence after the Death of Tenant in Tail, 
tis merely void in its Creation; for 'tis not to commence till the Title of the 
ſue commences, and that is an elder Title concurring with it; and if the Law 
ſhould make it otherwiſe than void, the Law hid make him a Treſpaſſer. 
Fe Dy. hg. Pl. Oe i Oo Longs wn a 
So in Covenant, if one covenant to ſtand ſeiſed to the Uſe of A. and his Heirs, f0 qand ſeiſed tothe Ut. 
or to the Uſe of A. for Life, Remainder to B. in Fee, the Covenant is not void, of A. and his Heirs, on 
but puts the Eſtate- tail out of the Covenantor. | A. for Life with Re- 


But if Tenant in Tail covenant to ſtand ſeiſed to the Uſe of A. and his Heirs mainders, it deveſts the 
after his Death, *tis void. | ene _ Eftate-tail ; otherwiſe if 


Vor. 11, 


x 
* 4 


EW Wes | the new Uſe be to take 
5 C | 59 Effect after his Death. 
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a. at. 


Tail. 


So it is in the Caſe at Bar, Tenant in Tail covenants to ſtand ſeiſed to the U 
of himſelf for Life, Remainder to J. S. and his Heirs ; for the Remainder ; 0 
take Effect after his Death, when by his Death the Title of the Iſſue e 
and the Covenant as to the Eſtate for Life to himſelf is void in this Caſe Fay 
cauſe here is no Tranfmutation of Poſſeſſion; ſuch Covenant is in any Caſe o Iv 
good in reſpect of the Remainders, and ſince the Remainders are void, the Go | 
nant and the firſt Eſtate are likewiſe void. | = m 


Idle verſus Coke. Paſch. 4 Ann. B. R. 2 Ed. Raym. 1 144. 8. 0 


63) 5 = 5 
Surrender * for Life, HI Seiſed in Fee of a Copyhold, ſurrendered the ſame to the Uſe of himſelf 
Remainder to A. and his for Life, and after that to Valentine his Son and Alice his Wife, pro & 
Wife for their Lives, and qurante termino vitarum ſuarum naturalium & hered. & aſſipnat. predift, Val 
their Heirs and Aſſigns; „. &9 Ali Ft Lifton: tali 7 to the Uſs: of himdels 4. Valen- 
and for Default of ſach ini & Alice. pro defe Halls exitus, to the Uſe of himſelf and his Heirs. 
Iſſue to A, and his Heirs, And it was held per totam Curiam, 


is a Fee in A, and his Wife, S. C. 3 D. 186. pl. 14. Rep. A. Q. 57, Holt 164. 


* P. 621 * 1ſt, That a Limitation of Uſes in a Copyhold Surrender muſt be conſtrued 
Vide ante 618. Surrender by the ſame Rules, and in the ſame Manner as if it were a Limitation in a Deed 
to be conſtrued as a Con- of Feoffment, or any other Conveyance at Common Law; and that the Intent 
veyance at Common Law. of the Party is not ſufficient as in a Will, for the Statute 21 H. 8. leaves the 

Teſtator at Liberty to expreſs his Intent as he pleaſes ; but the Common Law 

ties up Conveyances to ſet Form and ſet Words. | 
In a Gift in Tail it mut 2dly, In a Gift in Tail it muſt be limited of what Body the Iſſue is to come; ſo 
appear of what Body the AS it may appear by the expreſs Words, or ſomething tantamount or equivalent; 
Iſſue are to come, and therefore a Gift to H. and his Heirs-Males, or a Gift to H. and his Heirs. 
| Females, is not an Eſtate-tail ; becauſe it is not ſaid, nor does it appear of whoſe 
Body they are to iſſue. At Common Law this would not have been a: Fee con- 
ditional ; and the Statute de donis does not create Eſtates-tail, but preſerves them: 
A Fee at Common Law was either abſolute or reſtrained; thoſe reftrained Fees. 
were either reſtrained as to Duration, as a Gift to A. and his Heirs, while ſuch, 
a Houſe ſtood, Sc. which was a baſe Fee; or reſtrained as to what particular 
Fee abſolute, baſe, re- Heirs, or of whoſe Body . iſſuing ſhould inherit, which was a Fee conditional, 
trained, conditional. and is by the Statute turned into an-Eſtate-tail ; Ergo this is a Fee-ſimple at 
Common Law, and is fo at this Day; for there are Words to create an Eftate 
of Inheritance; but none to reſtrain that to Iſſue or Heirs to the Body of the 
Party: But a Gift to a Man and the Heirs-Males of his Body, is an Eſtate. tail; 
+ what wo Fa IL. ſo is an Eſtate to Huſband and Wife, & bæredibus de ipſis procreatis, for de ipſis is 
20. 10 Co. 87. Moor tantamount; ſo if a Gift be to H. and his Heirs, if he have Iſſue of his Body; 
Caf. 940. and if he die without Heirs of his Body, the Remainder to himſelf and his Heirs, 
for here is an Inheritance created, and it is manifeſt he meant Heirs of his Body, 
& voluntas donatoris in Charta doni ſui mani feſtè en preſſa de cætero obſervetur, and this 
is a neceſſary Implication. Fenk. 171. 5 H. 6. 6. So if a Gift be to 4. & bere- 
dibus ſuis fi hæredes dt carne ſua babuerit, & fi nullos heredes de Carne ſua babuerit, 
Remainder to the Donor: So. if Lands be given to A. & , contingat ipſum obire 
fine beredibus de corpore ſuo, Remainder to the Donor, is an Eſtate-tail, per Holt C. 

| J. though not given to him and his Heirs. Quære. | 

To B. and the Heirs 3dly, They agreed Beresford's Caſe, viz, A Feoffment to the Uſe. of 4. for 
Males of the ſaid * law- Life, Remainder to B. and the Heirs-Males of the ſaid B. lawfully begotten, 
. agen. 23 Tail and for Want of ſuch Iſſue lawfully begotten, to, Sc. to be an Eſtate· tail; for 
FG of the ſaid B. is de didto B. or ex ditto B. which is ſufficient to denote e gi 
corpore; ſo if it were in Latin, remanere prædict. B. & bæredibus de ditto B. or ex 
dito B. But if it were in Latin remanere. dico B. & heredibus ſuis, or baredivus 

„ P. 622 igſus & pro defeltu talis exitus, Remainder over, it had been no Estate tail. 

@ $+ WED * Athly, It was agreed per Holt C. J. Powys and Poel Juſtices; That /oleutin? 

| and Alice had a Fee-ſimple, and not an Eſtate- tail, becauſe the Words, & pro 
defectu talis exitus import nothing of their dying without Iſſue; it is not ſaid pio 
defectu talis exitus de corporibus dict. Valentini & Alicie or dt prædict. Valentino 25 
Alicia, but generally, whereas every Heir is the Iſſue of ſome Body. It there had 


been particular Words expreſſed, as if they die without Heirs of their two * 
l 2 thet 


— 


Tender and Refuſal, Amends, & c. 


i © 


— ” = 
_—_—_— 


there might be Reaſon to turn the expreſs Eſtate of Fee-ſimple raiſed into Tail, 
which cannot be altered upon a bare Implication, the rather in this Caſe, becauſe 
of the Word Aſieus; for an Eſtate-tail is not an aſſignable Eſtate. 7 Co. 40. 
Litt. Rep. 344. 1 Cro. 363. 3 Cro. 478. Plowd. 541. 3 Leon. 5. Hob. 32, 37. Af. 
15. 1 Cro. 366. 2 Sid. 41. Gould J. contra, becauſe the Intent of the Party was ; 
to create an Eſtate- tail, and the Word of in Engliſh is equal and tantamount to 75 equal to de or ex in 
de or ex in Latin. | 975 3 


4 Re 


Vide 5 Co. 114,115.8 Co, 


Lender and Refuſal, Amends, &:. 
| | : ; ; 8 147. Lit. Rep. 33» 34. 
Giles verſus Hart. Mich. 9 Will. 3· B. R. 1 Ld. Raym. 254. S. E. 2 Inſt. ts 1 Lev-44- 


JN DEBIT ATUS Humpſit and Quantum meruit, and that being requeſt- To a EE OY 
ed at ſuch a Day and Place, the Defendant refuſed: to pay: The De- Tender and Refuſal muſt 
fendant pleaded, That at ſuch a Day before the Requeſt, he tendered, and the = pleaded with 2 Tout 
- Plaintiff refuſed ; and that afterwards he was always ready, and tenders the * A. "as E e m_— 
Money into Court: Plaintiff demurred, becauſe the Defendant had imparled, and 20g. 3 Lev. 2 10%, 146, 
becauſe it is not pleadable in an Aſumꝑſit, and becauſe here was no Anſwer to 277, 440. 1 Show. 129, ; 
the ſpecial Requeſt. Ei per Hott C. J. Where the Agreement is to pay at a 130; Comb. 441, 334. 
certain Time, Tender at that Time, and always ready, is a good Plea; but ©: 322-5. C. Comb, 


where the Money. is due and payable unmediately by the Agreement, the Party 443+ Carth, 413, 3 Salk, 


; . 8 : 343. Holt 556. Caſ 
muſt plead tout temps priſt from the Time of the Promiſe:: But this cannot be B. R. 15 ON TO 


after Imparlance, for by that it appears he was not always ready; otherwiſe if no 1 
Imparlance, then he“ might have pleaded tour temps priſt notwithſtanding the ſpe- * P. 623 5 

cial Requeſt laid in the Declaration, becauſe it was immaterially alledged there; 

ſo in Debt, tho' the Plaintiff lay a ſpecial Requeſt, the Defendant may plead 

ſemper paratus, and pray Judgment de dampnis : And. the Plaintiff may reply a 8. C. Carth, 43: In 

ſpecial Requeſt to ſhew the Defendant was not always ready: So in the princi- pleading Tender in Pebt, 

pal Caſe : Yet there is a Difference between Debt and ¶ſumpſit; for in Debt OO prays J nas | 
the Damages are but acceſſary; but in Aſumpfit are the Principal: Therefore in de ultericribus gan 

Debt, The Defendant may ple:d in Bar of the Damages; but in. Aſſumpſit The © 0 * 
Defendant ought to plead Always ready, with a Profert in Cur", and demand Judg- 

ment de ulterioribus dampnis. 5 8 


Sweatland verſus Squire. Hill. 10 Will. 3. B. R. a 


INDEBIT ATUS Aſumpit: The Defendant pleaded that before the Ac- (a 
Iden diz. Such a 8 the Sum of 15 much Money, and that he Les * * 5 
was always after ready, and now is ready, and prays Judgment de dampnis, Plaintiff 443, 444. 2 Lev. 209, _ 
demurred. Et per Cur, It is not enough that he was always ready ſince te 
Tender; the Money was due before, and the Neglect of Payment was a Delay, 
a Breach of Contract and a Cauſe of Action; now here is no Damages for that, co or 9 
but thoſe Damages and all that Part of Time remains unanſwered, in reſpe&of -.. . „„ 
which the Plaintiff ought to have Judgment. Note; The Counfet for the Pe- 5 
fendant ſaid, that Intereſt was due for the Time unanſwered, and Damages would „ 
recovered in reſpect of that Intereſt. Quad fuit negatum per Powell J. In- Intereſt not recoverable 
terelt is recoverd by Way of Damages where Damages are recovered ratione di- where Damages only are 
tentionis debiti; but not where Damages only are recovercd, for Intereſt is not covered. 
recovered occaſione dampnorum. Judgment pro quer. often 
Lancaſhire verſus Killingworth. Trin. 13 Will. 3. B. R. 1 Id. 
Raym. 686. S. C. | 


| | _ +4 SÞ 
C Covenants at two Days Notice to accept 10001. Stock at any Time Moat greet 5 
.* within twelve Months, and to pay 2000 /. on the Transfer; and the 1 Saund. 320, Sagug. 
Pantiff ſhews, That on the ſecond Day of November he gave the Deferidadit 356. Luta, 588, 8.0. . 
* Nocte 3 Salk. 342, Cal B K. 
; | 529. 


; q 
19 
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— 


Term-time and Computation. 


— 


Notice he would be at the Place the Fourth, and that he was there, & /i, 
and that the Defendant was there. Per Cur*, When both Parties meet at the 
Time and Place, he that pleads a Tender muſt alſo picad a Refuſal ; otherip 
ſuch a Plea is naught on Demurrer, but good after Verdict; and if the Deten- 
dant be abſent, he muſt ſhew that, and alſo that he was at the Time and 
Place, and tendered. Vide 1 Sid. 3 1. 17 or 7 . 3. II. 2 Saund, 350. Peters 

and Opie. | 
P. 624 * 2dly, He that pleads a Tender at the Time and Place and no one there to re. 
11 one comes not, the Ceive, muſt fhew at what Time of the Day he was there, and how long he ſtaid: 
Pleader muſt ſhew when for he ought to ſhew that he has done all that could be done on his Part to ig 
8 and how long he compliſh what by his Agreement he was bound to do. 6 Co. 114. Yelv, 28, 

aid. 8 2 Cro. 13. 8 ä | | 

3dly, The laſt Part of the Day is the Time the Law appoints for a Tende: 
qe Squads bag but it muſt be Time enough before Sun: ſet for n the Matter N 
3 == a varyit. Vide tendered : Yet in the Caſe at Bar, wherein there could be no Transfer, but at the 
2 Inſt, 107. 8 Co. 147. Hours of the Company, i. e. from ten to twelve, &c. the Plaintiff muſt aver 
| the Uſage of the Company, and ſhew that he came accordingly and ftaid 0 


long. 
1 : 33 
«Lav 196, 1g. Term-time, and Computation. 
| | | Anonymus. Mich. 10 Will. 3. B. R. 
3 l P E R Holt C. J. Mr. Juſtice Twy/den uſed to cite the Book of E. 4. and 75 


they were to hear no Law the laſt Day of a Term. 


1 Aſmole verſus Serjeant Goodwin. Trin. 11 Will. 3. B. R. 
„ 5 ; 
Sundays $4 . C A SE againſt the Cuſtos Brevinm, the Declaration was delivered on Friday 
ny _— _m Vide Morning and Rules given to plead within four Days, whereas Saturday and 
| Poſt Pl. 6. 6 Mod. 252. Sunday were not junidical Days. Et per Cur, We reckon them von juridict as to 
| Matters to be tranſacted in Court, and therefor e Sundass and Holidays are no 
Days to move in Arreſt of Judgment. But as to Buſineſs done out of Court, as 
n to plead within four Days, c. Sundays are reckoned the ſame with ocher 
ays. | 


* P. 625 Sir Robert Howard's Caſe. Trin. 11 Will. 3. B. R. At the Sittings 
| 1 5 | _ at Guildhall. 


| Inſurance 4 NA Life for . Policy of Aſſurance was made to inſure the Life of Sir Robert Howard for 
a Tear. H. died on the N one Year, from the Day of the Date thereof; the Policy was dated on the 
| 8 Inſur 1 b. 3d Day of September 1697. Sir Robert died on the 3d Day of Sentember 1698. 
ls. + Os 3 about one a Clock in the Morning. Et per Holt C. J. in an Action hereupon it 
100. 2 Bulſt. 83, zog. Was ruled at the Sittings at Guildball, iſt, That from ihe Day of the Date excludes 
8. C. Holt 195. 2 Mod. the Day, but from the Date includes it, ſo that the Day of the Date is eucluded. 
281. 2dly, That the Law makes no Fraction in a Day, yet in this Caſe he dying after 
the Commencement, and before the End of the laſt Day, the Inſorer is liable, be- 
_ cauſe the Inſurance is for a Year, and the Year is not complete, till the Day be 
over : Yet if A. be born on the third Day of September, and on the ſC nd Day of 
September twenty one Years afterwards he makes his Will, this is a good Will; 

for the Law will make no Fraction of a Day, and by Conſequence he was 

Age. RN, Mm | | 


Allen wg&/4s Brookbank. Trin. 11 Will. 3. B. R. 
FO 
Y 


Citation ET be fervedby  T PON a Libel in the Spiritual Court for Incontinency, the Citation #35 
fixing on the Church- ſetved on the Sunday, and fixed on the Church Door, and that was ob- 


Door on Sunday, jecded to be void, becauſe it is a Proceſs. Vide 22 Car. 2 Holt C. J. That - 


* 


Notice the Proclamation of a Fine was on a Sunday. 


Term; time, and Computation. 


gn 


ay? Ca, BIG 4.25 7 i NF „e yer eu en: „„ es 0 8 wt 4 2? 


| 13 4 N o ng 9H ON” 7 oh 3 . 3 Hop 4 . 5 0 I 
te extends not to this Proceſs, nor to Summons at the Church; but only to ſuch 
Proel which may as well be executed at any other Time. | 
Lord Bellamiont's Cafe. Paſch. 12 Will. 3. B. R. 
HE Attorney General moved for a Trial at Bar laſt Paper Day in the 
Term, in an Action againſt the Governor of New-York, for Matter done by 
him as Governor; and granted, becauſe the King defended it. 3 


Sir Chriſtopher Hales verſus Owen. Trin. 2 Ann. B. R. 
UNDA Y is not included in the four Days to move in Arreſt of Judgment ; 
but the Defendant muſt have four juridical Days. Vide poſt 627. 6 Mod. 
252. ante pl. 2: | 


Note ; Bail may apprehend bis principal on a Sunday. judge Pieces MS. Mich. 4 
Ann. | | | | | 


Parker verſus Sir William Moor. Hill; 2 Ann. B. R. 


XE was taken on a Sunday by Virtue of an Eſcape Warrant, and it Was 


held good; for one may take another on a Sunday upon freſh Purſuit, 
and this is in the Nature of it, though it be by a new Method, for this is no 
original Proc eſs, but the Party is in ſtill upon the old Commitment continued 
down; | | 


Harvy verſus Broad. Paſch. 3 Ann. B. R. 


Writ of Inquiry was returnable tres Trin. which was Sunday, and the Writ 
vas executed on the 14th, and that was Monday, which was kept as the 


Eſoin-Day, but was a Day after tres Trin. A Writ of Error was brought. Et 
der Cur”, „ | 


iſt, A Writ may be executed the Day it is returnable, but not after. 2dly, 
The Court may take Notice of this judicially, and there needs no Writ of Error, 


and no Affignment of this for Error om the Record. So 5 Co. 45. the Court 


took Notice that the Teſte of the Writ of Covenant was after the Return. Vide 
Co. Ent. 250. Mo. 571. and Plowden, Fiſh, and Brocket's Caſe, the Court took 
. 3dly, There was no Dif- 
ference between moveable and immoveable Feaſts ; for the moveable Calculation 
for Eaſter was made by the Council of Nire, but received in England and made 
Part of the Kalendar, which is eſtabliſhed by the Law of England: Therefore, 
whether the Feaſt be moveable or immoveable, or whether the Computation is:by 
the Day of the Month or the Day of the Week, viz: Die Lune prox. poſt tres, 
Sc. as *tis in judicial Proceedings, we have the ſame Law and the ſame Rule, 


and the Court cannot but ſee and take Notice of what appears to them. Yide 1 
Cro. 53. 1 Lev. 196. 1 Sid. 301. Plowd..265, 266; 5. Ro. 3 24. Dy. 181. Pl. 


52. 21 H. 6. 13. Pl. 4. 3 Cro. 227. Lat. 118. 2 Cro. 506, 548. 1 Jon. 301 
Stat. de Anno Biſſextili, Harvey verſus Broad. The Judgment was reverſed. 


Davies verſus Salter. Mich. 3. Ann. B. R. 


A Writ of Inquiry was returnable tres ſeptiman. Trin. which was Sunday the 
13th of June, and the Writ appeared to be executed the 14th of June. 
Judgment pro quer*, and Error brought; and Eyre urged, That the Court could 


not take Notice of the Days of the Month. I Cro. 275. Zelv. 140. *1 Ro. Abr. 


595. Sed non allocatur; thus he urged, That Sunday ought not to be reckoned, 
but Monday in lieu of it. Vide Br. c. 5. 2 Cro. 16. 1 Cro. 11. Et per Holt 
C. J. If Sunday happen to. be the 470 die Poſt, the Holding of the Term muſt 


of Neceſſity go over till Monday. So if Sunday happens to be the Efſoin-Day : 


And as to the Relation of Judgment, where the Eſſin-Day is a Sunday, the 
Vol. II. e Iudgment 


. 
Trial at Bar laſt Paper- 
Day. Poſt 65 1. 


5 | 
Sunday not included in the 
four Days to move in Ar- 
reſt of Judgment. 


*.P; 626. 

CEE: 
H. may be taken on an 
Eſcape Warrant on Sun- 
day. S. C. 6 Mod. gg, 21, 
22, 63, 96, 154, 254- 
Mod. 95, 459. 3 Salk, 
148. 


S. C. 6. Mod. 148, 159, 
196. Holt 761. 

| (8) 

Tres Trin, on Sunday, 
Writ of Inquiry. then re- 
turnable, executed Mon- 
day, Error. 1 Jon. 30r. 
Court takes judicial No- 
tice of Computation of, 
Time. Vide 6 Mod. 41, 
81, 148, 160, 252; &c, 

1 Leon. 242. & injra, 
Mod. Caſes 159. S. C. 

2 Keb. 59. 1 Jon. 301. 
Mod. Caſes 41, 81, 160, 
252. Jon. 228. 85 
N. 5 Rep. Gage's e. 
not amended; but re- 
verſed. Moor 571 


8. C. 6 Mod, 250, &c. 
3 Salk. 246. 


Same Point, S Mod. 402. 
2 Danv. 294. 6 Mod. 41, 
$1, 160, 196. 

P. 627 
1 Jon. 300. 1 Danv. 683. 
2 Danv. 254. 6 Mod. 41, 
81, 160, 196. 1 Inſt. 135. 
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© 3; bub be naugght; either is traverſable. Vide Hob. 178. Et per * Rokeby J. The 


1 3 | 
Non antea held no Traverſe I N Debt on a Bond, the Plaintiff declared, quod Def. 20 die Novembr. conceſit ſe 


355. agreed, That mere Matter of Suppoſal is not traverſable, no more is Matter 


HD 2 2 | 5 | 
De injuria ſua propria 1s a RESPASS for 200 Buſhels of Salt: The Defendant ſets forth the Act 


wa won, nes  proane” 3 — 
+ ies 3 -- 
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Traverſe. 


— 


udgment can only relate to the firſt judicial Day. All Quinden. Oflab. 
hers. ny Here we enter die Lung, 3. and hat Bn In C. B. hi 2.0 
Ante 413, 625. a die Lune, Cc. and yet that is incluſive too: But in the principal Caſe there 
is no Necellity ; the Writ might have been executed ſooner, or returned at 
another Day. | 


Traverſe. 
Vide Lutw. 107, 108, Young verſus Ruddle, Mich. 7 Will. 3. B. R. 1 Ld. Raym. 60, 
1 2 8 


1359. 2 Cro. 221. 1 © 


Saund, 32. Raym. 467. 
| | 
Avg, LI POT SSUMPSIT and Quantum meruit : The Defendant pleaded he gave the 
pleaded ; Iſſue taken upon Plaintiff a Beaver-Hat in Satisfaction of the Promiſes, and the Plaintiff 
nc = 5 accepted it in Satisfaction: The Plaintiff, Proteſtando That he did not give it in 
Young ver. Rudd. Carth. Satisfaction, traverſes, 'That he accepted it in Satisfaction; to which it was de- 
S. C. 347. called Young murred. - iſt, It was urged, That this could not be pleaded in Satisfaction of 
verſ. Rudd. 5 Rep. ken- the Promiſes, but ſhould have been of the Damages, like Neal's Caſe, Ye! 192. 
— s Caſe, = 677, = In Debt upon an Obligation, the Defendant pl-aded a Load. of Lime given in 
” 65 107 Cork 446. Satisfaction of the Obligation, and it was held no Plea; for it ought to be pleaded 
. 68, 193. Comb. 346. es 1 

Caſes B. R. 85. in Bar of the Money due by the Condition. Sed per Cur', A Releaſe of the 
Condition would have been no Bar to Debt on the Obligation; but a Releaſe of 
the Promiſe in the Caſe at Bar had been a good Plea. 2dly, It was urged, 
That this Traverſe was naught ; for if the Gift in Satisfaction be admitted, his 
Acceptance will not be material. Et per Holt C. J. The Acceptance is material 
as well as the Gift; to plead a Gift without ſhewing the other received it, would 


i 


Gift is neither admitted nor confeſſed in this Caſe by the Plaintiff, becauſe there 
18 1 Proteſtando to the Gift; ſo that it doth not appear here was any Receipt 
at all. jo | | 


Pullen verſus Benſon. Mich. 10 Will. 3. B. R. 1 Ld, Raym. 349. 


where further Matter muſt | ; . , ' 2 25 
be diſcloſed before he can zenert, Fc. & prof, er. itt Cur. fer pm Bree dict. *. dat. ei ſdem die S anno. 
conclude to the Country, Defendant pleads, That it was firſt delivered 30 die Novembr. & non antea, and 
Cro. El. 439, 443. 1 ſhews the Writ, on which he was in Cuſtody, was returnable guinden. Martin, 
Leon. 95. Caf. 123. S. C. ſo that the Bond was taken after the Return of the Writ ; and then relies on the 


Caſes B. R. 264, Holt Statute of H. 6. The Plaintiff demurred and had Judgment ; and the Court 


alledged out of due Time, no more is Matter immaterially alledged : But they 
held the 2oth Day of November an expreſs Allegation ; and that the Defendant's 
Plea had made it material; for the Validity of the Bond turned wholly upon the 
Day of the Delivery; upon which Reaſon the Defendant ſhould have traverſed 
its Delivery on the 20th. And the Court held the non antea was no Traverſe, 
becauſe *tis that which cannot be reſted upon; but the Party muſt diſcloſe farther 
Matter before he comes to conclude. Cited Telv. 138. 2 Cro. 263. 5 H. 7,20- 
2 Keb. 108. 1 Sid. 300. Yelv. 31. But Holt C. J. ſaid, That that Caſe of H. 7. 
came not up to this Caſe. | | 


2 Mod. 68, Chance verſus Weeden. Mich. 13 Will. 3. B. R. 1 Ld. Raym. 700. 
| | named Chauncey v. Winde. 


good Replication to a Juſti - . : | cened 
Leiden by the Commen for laying a Duty on Salt 10 W. 3. that it was put on Board to be exportec, 


La ral Statute. not being weighed, Cc. that he was an Officer, Sc. and ſeiſed it; the Flaint! 
Vide 1 av. 307, 305. replied De injuria ſua propria abſqz tali cauſa; The Defendant demurred. => 


T 


—_ 


Traverſe. 


— 
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iel C. J. Where the Defendant juſtifies by Virtue of an Authority by the 2 Lev. 11, 12. 3 Lev. 41. 
Common Law, as 4 Conſtable by Arreſt for Breaking of the Peace, under Pro- 4 8 Holt 409, Caſes 
dels of rhe Admiralty, &c. de injuria ſua propria is a good Replication; ſo it iss you 

and by the ſame Reaſon, when one juſtifies by an Authority of an Act of Parlia- 

ment ; for being a general Law, the Statute can be no Part of the Iſſue. Vide 

16 H. ), 2. 5 H. 7, 6. Co. Ent. 643. A Juſtification upon the Statute de 

malefaftoribus in parcis, and a like Replication: As for the Caſe in Crogai's Caſe 

of Waſte, and enter pur View, Holt C. J. ſaid it Rood on a particular Reofon : 

Alſo the Court held the Plea ill, becauſe it was not ſhewed what Sort of Salt * P. 629 

this was, Bay- ſalt, Pit-ſalt, White-ſalt, Fc. for the Statute does not extend to all. | 
Judgment pr quer”. | | 


Haywood verſus Davies & al. Mich. 1 Ann. B. R. Vide this Caſe, 


Title Abatement, Pl. 10. pag. 4. (4) 


HERE a Traverſe ought to conclude to the Country, and where with 
an Averment. 


' 


White verſus Bodinam. Paſch. 3 Ann, B. R. 


| 


I ESSEE for Years brings Covenant againſt the Leſſor, declaring upon a Abſque * PA he ouſted 


if he ouſted him of any Part of the Premiſſes, he had a good Cauſe of Action, 


e 


Demiſe and Covenant for quiet Enjoyment, and aſſigns for Breach, that the him de præmiſſis gaes to 


Leſſor did enter upon him and ouſt him of the Premiſſes: The Defendant pleads, very Part, Vide 2 Mod, 
That he entered to diſtrain for Rent-arrear, ab/que hoc, that he ouſted him de 68, 3 Lev. 113, 227. 2 


præmiſis. To which the Plaintiff demurred, thinking the Traverſe ill; becauſe vs : 05 — * N 8 
0 Saund. 177. IInſt. 282, 
therefore he ſhould have traverſed, 46½; boc, that he ouſted him of the Premiſſes, Yeiv. 30. 1 Lutw. 317. 


or of any Part thereof. But per Cur”, The Plea is well enough in this Caſe ; for Hob. 53- 1 Vent. 272. 8. 
if the Plaintiff will join Iſſue upon the Matter of the Traverſe, and prove the 3 

Ouſter of any Part, the Iſſue ſhall be for him: And the Court took a Diverſity 

between pleading the general Iſſue, as in Debt, you muſt plead Non debet nec ali- 


quam inde parcellam, and a ſpecial Iſſue, as this is. 3 Cro. 83, 84. Dyer 115. 
Judgment for the Defendant, | 


6 Co. 24. 


* Replevin for taking Cattle, the Defendant made Conuſance, that A. his Upon aw. Seiſin ge- 

1 Maſter was ſeiſed of the locus in quo, and per ejus præcept. he took them Da- nerally, Traverſe may be | 

mage-feaſant: Plaintiff replied, That he was ſeiſed of one third Part, and put taken that he is ſole ſeiſed. 

in his Cattle, ab/q; hoc, that the ſaid A. was ſole ſeiſed: To this the Defendant id. arte 562. 5 Mod. 150. 

demurred, and Judgment was given againſt him ; for the Defendant makes a dt pe” 4p . _— 
: | g 95. 9 Co. 66, 112. . 

Conuſance under his Maſter as ſole ſeiſed, when he was only Tenant in Common; Caf. 1 58. S8. C. 

in which Caſe he ſhould have pleaded according to the Truth, that he was only 

Tenant in Common, c. When the Defendant pleads his Maſter was ſeiſed in 

Fee of the Place There, c. that muſt neceſſarily be underſtood that he is ſole 


kiled; and whatever is neceſſarily underſtood, intended and implied, is traverſable 


as much as if it were expreſſed ; and therefore, though a Seiſin in Fee is only 
alledged generally, yet that“ being intended a ſole Seiſin, the Plaintiff may tra- 


. 4 
verle, abſque hoc, that he is ſole ſeiſed; ſince the Plaintiff makes himſelf Tenant 2 


in Common with the Defendant, it had not been enough to ſay, that he is Tenant 
a Common, without traverſing the ſole Seiſin. 


2dly, The Court held he might either traverſe, a/; hoc, that he was ſole ſeiſed, 8 Co. 89. Lutw. 1177, 
or that he was ſeiſed modo & forma. Hob. 119. 3 Cro. 795. Winch 7. 2 Mod. 6. 1316. Ante 580, 583. 3 
Der 280. of which the Court doubted, but ſaid there might be Difference be- Ler. 104. 
een Parceners and Tenants in Common who are ſeiſed per my & per tout. Vide 

E. 4, 9. 2 Vent. 228. Hutt. 120. Hob. 72. Mo. 863. 37 H. 6, 31. Kel. 27. 
n 78. 32 H. 6, 2, 6. 21 E. 4, 65. 


4 


Treaſon, 


Gilbert verſus Parker. Paſch. 3 Ann. B. R. t 1625. . 
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| fary in Indictments. Dyer 0 , 
155. I Inſt. 129. 3 Inſt, debitum. But to theſe the Chief Juſtice ſaid, They were Caſes of Treaſon made 


— 22 
— 4 — — — — . 
hy a Gyms ww 
* l , n 
* * 
1 _ 1 


See 1 Hawk: P. C.caps 17. | | ” 2 Tre Hol 
Hale's P. C. 10, 11;, &c. ; | Treaſon, 


Kely, Rep. 2, 3. 45 &c. 8 * 5 : 8 _— 5 1 mY 
Rex & Regina verſe Geaty, © Mich. £ W. & M. B. R. 


Analadar of Treakon 16 {3 2487 was attainted of High Tfeaſon on an Indictment, to which he 
verſed for want of an Allo. *- pleaded Guilty. Upon a Writ of Error brought to reverſe this Attainder 
cutus before Judgment. the Exception taken was, That it did not appear he was aſked what he had to 
3 id. ante 576. S. C. 1 fay; why Judgment ſhould not be given againſt him; and all the Precedents 
now. 131. f ; Nr 8 

are with an allocutus quid, or fi quid pro ſe dicere habeat, &c; Vide Plowd. 387. 

Co. Ent. 532. Raſt; 455. And the Court held the Exception good, for he might 

have Matter to move in Arreſt of Judgment; or a Pardon; and the Attainder was 


reverſed; 


S. C. Show. P. C. 186. & / Tucker's' Caſe, © Paſch. 5'& 6 W. & M. B. R. 1 Id. Raym. 7, 
vid. ib. 127 & poſt 632, r 


Jadgment 5 ga * N EGINALD Tucker brought a Writ of Error to reverſe an Attainder of 
veried for Want of the High Treaſon, upon an Indictment againſt him for the Rebellion in Mon- 
Words contra ligeantiz ſuæ 2y0uth's Time: The Indictment was, That the Defendant and another, Ligeantiæ 
debitum in the rr 9 ug * debitum minime ponder an', did traiterouſly wage War againſt the King verum 
Hom w_ 3 38, & naturalem Duminum ſuum contra pacem, Go. oy 
360, 425, 442. Carh. It was held, 1ſt, That the Want of the Words, contra Ligeantie fue debitum, 
17. Caſes B. R. gr. ſuppoſing them to be neceſſary, were not ſupplied by the firſt Words, Legeantiæ 
Holt 678. 3 Lev. 396. 4 ſue debitum minime ponderan, &c. for a Man may not conſider his Duty, and yet 
N 5 mama not act or offend againſt it: And contra Ligeum ſupremum Dominum ſuum, are 
pol 3 n I». 11. Hob. not now receflary, mor were they anciently uſed. "Theſe do not poſitively expres, 
271. Co. Lit. 129. Calvin's but imply only, That the Defendant acted againſt his Allegiance; and Indictments 
Caſe 6, 7. Carth. 317. "ſhall not be made good by Intendments. 79 | 
Indictments not to be ſup- - ⁊2dly, Without the Duty of Allegiance there can be no Treaſon, therefore an 
pw 1 e' Alien Enemy cannot commit Treaſon; an Alien Amy being here may: That for 
256, what Certainty neceſ- Want therefore of theſe Words, the Crime wants a due Deſcription. 
Tis true, ſome Precedents of Indictments want the Words Contra Ligeantiæ ſue 


I. by particular Acts of Parliament, and not where the Fact was Treaſon in its Na- 
ture; and that in ſuch Caſe*twas ſufficient if the Indictment purſued the Words 
of the Statute, and concluded contra formam Statuti, without concluding contra 


Vid. 2 Hawk. P. C. 252. =— ; 
$2 : ligeanliæ ſuæ debitum. The Attainder was reverſed, 


7). Ser. 95. 3. . Charnock' s Caſe. 7 Will. 3. At the Old-Baily. 


17. Sec. 5 71 34. 
Words of Perſuaſion or NH E Queſtion was at the Trial, Whether Words could be an Overt Act of 
Conſultation, an Overt Act FT reaſon in compaſſing the Death of the King? For Hale, Placit. Coron. 13- 


Nn ſays, Words are not an Overt Act of Treaſon, unleſs ſet down in Writing. Et 


the King's Death. Vid, ; | | . 
Cro. Gar omg” 332, : 33: per Holt C. J. Looſe Words ſpoken without Relation to any Act or Project, are 


8. C. Ante 288. 3 Salk. not Treaſon t But Words of Perſuaſion to kill the King are Overt Acts of High 
81. Holt 133, 301, 681. Treaſon; ſo is a Conſulting how to kill the King; fo if two Men agree together 
| to kill the King; for the bare Imagination and Compaſſing makes the 1 reaſon, 


{ and any external Act that is a ſufficient Manifeſtation of that Compaſling and 


Imagining, is an Overt Act: It was never yet doubted, but to meet and con- 


ſult how to kill the King, was an Overt Act of High. Treaſon. ide Cro. Car. 


rr I 
6 — — * ners 


—— 


Treaſon. 


1 8 * . ” : a. + 60 929 2 - „„ 2 7 — 
7 ad 


; | ; 1 EY 6: | : 2 | | * P. 632 
Dominus Rex verſus Walcot. Trin. 7 Will. 3. B. R. 8. C. Part. Caf. 127, Ke: 
1 F IL 3 . Fo ; 5 i _ TH 
RIT of Error to reverſe a Judgment againſt the Defendant in an In- judgment in Treaſon rever- 
dictment of High Treaſon : The Judgment was, Quod  interiora extra ſed for Want of the Words 
entrem trabentur; but theſe Words, in conſpettu ejus & ipſo vivente comburentur, ipſo 17. ts — 
oe omitted: It was agreed, That if this be a neceſſary Part of the Judgment 9% , 


: 5 Bowels. Vide Parl. Caſ. 
and omitted, the Judgment is erroneous; for the Judgment, in capital Caſes | 


| P : | © 127, &c. & 186, &c. Ante 
eſpecially, is ſtated, and not arbitrary; and *twas held. that this was a neceſſary 630. 3 Lev, 396. 4 Mod. 


for though Death is the Ultimum ſupplicium, yet Death inflicted one Way is 162, 395. Caith. 348. 8. 
= 828 tan another, and more Lin ; * if this Judgment be right, 0 5 5 : bo 2 5 4 
all other Judgments are wrong, for all others have theſe Words, viz. In conſpettu, 3; R. gc. Holt 680. 3 8. 
Sc. Vide 1 H. 7, 24. Br. Coron. 121. Stow's Annals 513. Plowd, 387. Raſt. T. Go. 6 S. T. Ap. 42. 
z. Staund. 128. Co. Ent. 422, 423. Harriſon, one of the Regicides, roſe 
5p and ſtruck his Executioner after his Bowels were cut out, which ſhews the 
Thing is not impoſſible, though that be not very material : At another Day 
was inſiſted, That the Record below was right on an Affidavit, that {wore, 

That the Words ipſo vivente were in the Record below, and therefore It was 
prayed, That the Clerk of the'Peace might attend by Rule, which was granted; 
and upon his Attendance it appeared upon Examination, That the Minutes of 
the Judgment taken and entered upon the Record of the Indictment had theſe 
Words in; but Mr. Turner, Clerk of the Peace, ſaid, That Sir Robert Szwyer, 
men Attorney General, after the Trial ſaid, That Uſe was to be made of the 
Record in Ireland, and therefore exaniined it before it was tranſcribed, and then 
this Record which is now certified, was entered at large; fo that the Queſtion 
was, Which was the Record? Et per Cur', That which was entered at large is the 


5 | wy a Record of Judgment 1 
Record : Then the Counſel moved it might be amended by the Minutes : And Treaſon refoſed to be a- 
Hit C. J. faid, That if it were amendable, they could not amend it here; for if mended by the Minutes of 
a Record in C. B. be erroneous, we cannot amend it here; but upon Diminution the Court of Old Bailey. 


aledged here, we grant a Certiorari ; but there can be no Diminution alledged at Vid. 2 Hawk, P. C. 247. 
the Old Bailey. | 


2dly, He queſtioned much if it vere at all amendable, and cited Sampſor's Caſe, 
Jmes 421, where the Court were divided, and *tis there ſaid by Kelynge, That there 
vere no Precedents of any ſuch Amendments: And after the Caſe had been ar- 


gued ſeveral Times at the Bar, upon the Matter in Law, the Court, Trin. 8 W. 3. 
unanimouſly, upon ſolemn A rgurnents, reverſed the Attainder, for want of the 
Words, ipſo vivente; or in conſpebtu ejus. 


* Cranburn's Caſe. Paſch. 8 Will. For B. R. 


((NANBURN, a natural- born Subject of. England, was indicted of High 

Treaſon contra Ligeantiæ ſue debitum. It was objected, That it ought to be 
nturalis Ligeantiæ ſue debitum, or contra ſupremum naturalem Dominum ſuum, to tum, well; otherwiſe if na- 
aſtinguiſh it from that which is local Allegiance ; for there are two Sorts of turalized, &c. in the Caſe of 
Allectance ; a natural Allegiance, as that of Subjects; and a local Alegiance, an Alien. Ante631. 3 Inſt. 


˖ \ - 4 1 , Re Fs | . 5 . H b, « . Lit. 
s that of Strangers reſiding here; and this is the Allegiance in the Indi&tment 1, 8. C 110 1 


. . 29. S. C. Holt. 686. 4 
mentioned. Sed per Cur®, If an Alien be indicted for Treaſon contra naturalem 8 


„T. 686. 6 8. T. Ap. 
nun ſuum, or naturalis Ligeantie ſuæ debitum, the Defendant. may give in 56. 
Evidence that he is an Alien; for the Indictment is reſtrained to that Species of 
legiance which is not due; but a Subject may be indicted fo, or contra Ligeantie | 
ſie debitum ; for Allegiance is the Genus, which being ſet forth, all Species are | 
compriſed under it. . | ; e 3 
G Was, That at ſuch a Time and Place proditerie tractaverunt In IndiAments for Compaſ- 
0 conſultaverunt de viis & modis guomodo Dominum Regem inter ficerent ſing the King's Death, the 
(onſenſerunt & agreaverunt quod quadragint. homines equeſires ſhould be provided, Treaſon being firſt laid, the 
for that End. Overt-Act need not be laid 
proditorie, See 1 Hawk, 
of High Treaſon, and the p. C. 38, 39, &, 
Sed non allocatur ; for by Mr. Cowper, 
tence ; at leaſt it conveys the Force of 
to this, and makes it partake of them. Et per 


5 E Holt 


- 
Af 


P. 623 


Ez 
Subject indicted for Treaſon 
contra Ligeantiæ ſuæ debi- 


> 


l was objected, That here are two diſtinct Acts 
Mer is not laid to be done proditorie. 
11 makes the whole but as one Sen 


: ords in the former Sentence 
0L, II. 
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I reaſon. 


(7) | 1 , >; 
Indictment for Treaſon in FFAH E Defendant was indicted for Treaſon, in adhering to the King 
levying War, or adhering to 


ly, without ſhewi . e Tri 
y, without ſhewing parti Ships. And it was held by Holt C. J. and the other Juſtices at the Trial, That 
Vid. 1 Hawk. P. C. 37, 


Holt C. J. Here is but one Treaſon alledged, viz. Compaſſing the Death of 

King, and that is ſaid to be prod#zorie ; therefore it need not be repeated a Fry 
ſetting forth the Overt-A& ; for the Overt-Act is not the Treaſon, but Bey. 0 
of the Treaſon. The Treaſon itfelt lies in Compaſſing, which is an Ad of 8 
Mind. Accordingly in the Caſe of the Regicides it was agreed, That the a 
dictment ſhould not be for killing the King, but for Compaſſing and Imagini a 
his Death, and that the Killing ſhould be alledged as the Overt-Act; for by js 


OtherwiſewheretheTreaſon Statute-the Treaſon conſiſts in the Intention. But if a diſtinct Treaſon, 4, tha 
conſiſts in the Act. of levying War, had been alledged, where the Treaſon conſiſts in the Ad = 


not in the Intention, the Act muſt have been ſaid to be done proditorie 3 for the 
Act of levying is a Treaſon, and not an Overt-Act of Treaſon or bare Matter of 


Evidence. 


. 634 *.Cook's Caſe. 8 Will. 3. At the Old- Bailey. 


(6) 
Copy of Indictment not N L ; | 
_ the Indictment againſt Cook, after the Court was fat and the Jury call 
granted after pleading, but not ſworn, Sir Bartholomew Shorer of Counſel for the 8 => 


Objections to the Indictment, but it war held right enough; upon that he urge 
That then he had not had a Copy, and the Priſoner could not be tried. Er * 
Cur*, By the Words of the Act he is ta demand it, and he has it to enable hin 
to plead, and till then he is not to pleaal. In this Caſe he has pleaded; there. 
fore this Benefit is waived, and the Priſoner has admitted he has a Copy, or did 
not think it for his Service to require it, Hut was able to plead without the Hel 


of it. | 


Vaughan's Caſe. | 


r een; 3 Enemies, cum pluribus ſubditis Gallicis inimicis Domini Regis, and that they 
GS een en did navigate a certain Veſſel, called Clancarty; with a Deſign to deſtroy the Kings 
cular Inſtances, not good. ALL 

an Indictment for levying War, or adhering to the King's Enemies generally, 
38. 8. C. Holt 689. 5 8. without ſhewing particular Acts or Inſtances, is not good; for the Words of ite 
fs © Be T's Os FF Statute are, And thereof be provably attainted y ſome Overt-Deed, which comes 
| after the Particulars of Compaſſing the King's Death, levying War, and adhering 

to the King's Enemies; and it would be Violence to reſtrain them to the fit 
Article only without Regard to the laſt, to which they are equally connected; i 

they are to be reſtrained to a ſingle Article, it ought rather to be referred to the 

Article of adhering only. | 

And if it be not a good Indictment without ſpecial Acts, Ec. the Queſtion i; 

Whether thoſe that are alledged ought not to be proved, and no others? Et pr 

Holt C. J. A diftin& Overt-A& cannot be given in Evidence, unleſs it relate to 

that which is alledged, or conduces to the Proof of it. But if it conduce to pro 

an Overt-Act alledged, tis good Evidence; as if Conſulting to kill the King be 

alledged, any Actings or Doings in Purſuance of that Conſultation may be proved; 

for it proves their Agreement and Conſent, and is a farther Manifeſtation of the 

Act alledged in the Indictment. 3 | 
It was alſo objected, That in Evidence the Seamen muſt appear to be Fred. 

| men born; for if they were Dutch, they are not ſubditi Gallici. 
* Þ. £16 * 2dly, That though he was ſaid to adhere to the King's Enemies, yet it vs 
not ſaid to be againſt the King. | | . THEE 

3dly, That this was not a ſufficient Act of adhering, without fighting, or ſome 

Act of Hoſtility. Et per Cur, 
Joining with Rebels Sub- iſt, If the Szates be in Alliance, and the French at War with us, and _ 
jedts of the King's Ally, Dutchmen turn Rebels to the States, and fight under Command of the ren 
ene 8 * King, they are Jnimici to us, and Gallici Subditi : For the French Subject 
is Treaſon in adheriug, c. makes them French: Subjects in Reſpect of all other Nations but their = | 
88 and if ſuch cruiſe at Sea, and an Engliſhman aſſiſt them, he is a Traitor, - 

not a Pirate, for none are Pirates that Act under the Command of a Soverc% 
Prince. | 5 240 


TD worry CO IESDS. we, 


, 7 1 
one's own or another's Ground, excluſive of all others; and that this was granted 1g 


Treſpaſs. 

2dly, Adhering to the King's Enemies muſt of Neceſſity be againſt the King; Tho“ the fighting be di- 
and therefore if an Engliſhman aſſiſt the French, being at War with us, and fight 7 againſt an Ally. 
aoainſt the King of Spain, who is an Ally of the King of England, this is Treaſon, “ Hawk. P. C. 37,38. 
a8 adhering to the King's Enemies againſt the King; for the King's Enemies are 
hereby ſtrengthened and encouraged, and ſo Is within the expreſs Words of 25 E. 
3. of adhering to the King's Enemies; and it is ſufficient to alledge the Treaſon in 
the Words of the Statute. ; ks gas ; | © | 

zdly, Cruiſing is a ſufficient Overt-A& of Adhering, Comforting and Aiding Cruiſing is a ſufficient 
as if Engliſhmen woula liſt themſelves and march, this is ſufficient without Overt-Act. 
coming to Battle, and there may be levying War without actual Fighting. Vide 
Vaughan's T rial. 


— „ 
— FL 


See Raym. 367. That an Indiftment for High Treaſon may be tried by Niſi Prius. 


* 8 e 
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* Trelpals. 


Incledon verſus Burgeſs. Mich. 1 W. & M. B. R. Intr. Mich. 4 
Ja. 2. Rot, 252. 


* 


” © 020 


RESPASS for Breaking, Entering and Depaſturing 36 Car. 2. continu- Contra _ 4 Sab- 
ando the Depaſturing till 4 Fac. 2. contra Pacem Domini Regis nunc, which ſtance. Vide poſt 641. 

was K. James the Second. This was held naught, for then there is no contra Cro, Jac. 527. 1 Hawk. 

Pacem to the Treſpaſs tempore Caroli ſecundi, but it is omitted, and contra Pacem 244. 2 Hawk. 245. 6 


Mod. 128. 5 
is Subſtance. Vide Cro. Car. 325. Cro. Fac. 426, 443, 537. 12 1 


- Vide 1 Sid. 253. 2 Cro. 
377. 2 Vent. 49. Show. 27. Comber. 166. S. C. Carth. 65. d. C. Holt. 342, 


bs Hore verſus Chapman. . 1 Will. & M. B. R. 


N Treſpaſs the Plaintiff declared. Quare vi & armis clauſum fregit, and after et? in Trefpa 
Verdict for the Plaintiff, Judgment was arreſted, for quare is not poſitive but Quare vi & armis, &c. ill. 


interrogatory, and much worſe than quod cum. Vide 1 Cro. 420. 2 Cro. 47. 2 Bulſt. See 2 Lev. 206. 2 Jon. 
214. Godb. 251. 2 Keb. 400. 1 Sid. 326. 3 Cro. 57. 1 Keb. 377. 197. 2 Show. Caf. 17, 


180, 294. Con. 413. 
: 5 . 1 — g 1 Wilſon 99. 2 Wilſon 
Wildgooſe verſus Kellaway. Trin. 3 W. & M. B. R. Rot. 268. 203. Contra. 


RES PA SS for breaking his Houſe and taking away his Diſhes ; the Declaration 10 Treſpaſs 
Defendant juſtified under a By-Law, but that being ill, the Plaintiff de- without vi & armis, ill on 
murred ; but the Defendant took Exception to the Declaration, becauſe it want- a general Demurer. Vide 
ed the Words Vi & Armis; and the Court held it naught on a general Demurrer, 1 Hawk. 145, 149, 150. 
being an Omiſſion of the Subſtance ; for it alters the Judgment from a Capiatur * Hawk. 241, 242. 
to a Miſericordia. Item, It belongs to the Juriſdiction of the County Court, if it 
be a Treſpaſs without Vi & Armis. Y 


Smith verſus Kemp. Trin. 4 W. & M. B. R. 8. C. 4 Mod. 186. Skin. 
RE SPASS Vi & Armis, for taking Fiſhes ex libera Piſcaria ſua. Upon e 


| 3 AT CES 
Not guilty pleaded, and Verdict for the Plaintiff, *twas moved in Arreſt Treſpaſs lies for Fiſhing in 


of Judgment by Carthew, That he that had Iibera Piſcaria, could not maintain libera Piſcaria, and raking 


Treſpais ; and compared it to the Caſe of a Commoner, who could not bring 1” . W 1 


Treſpaſs for a Treſpaſs done in the Common: That libera Piſcaria was not like 8 285.8. C. H. who 


libera Marrena, for he did allow that he who had era Warrena might have hath free Warren, may 
Treſpaſs againſt any one but the Owner of the Soil, for hunting in his free bring Treſpaſs againtt any 


arren. 2 Ro. Rep. 55, 111. becauſe libera Warrena was a Liberty to hunt in 1 ee oy ou 


2 a | . 2 Keb. 178. 3 Mod. 
by the King, who is Maſter of all Games : But libera Piſcaria was only a Free- 75 . 


dom of F iſhing with others, and the ſame with Communis Piſcaria; and for this 
8 ; | he 
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Treſpaſs. 
he cited 1 Ind. 122. and that ſuch a Grantee had only a Liberty to take Fig, 
and no Property in them, uatil taken; and {o prayed that Judgment might . 

arreſted. | 3 | 
Holt C. J. cited and relied upon the Reg. 95. in Point, where there is the ſam 
Writ, and likewiſe in F. N. B. 15. G. A. 43 E. 3, 11, 6. and faid there were 
three Sorts of Fiſheries. 1: Separalis Piſcaria, and there, he who had Fa 
| Rs Fiſhery, was Owner of the Soil; and therefore tis a good Plea in an Action 
H. having libera Piſcaria brought by him, that it is liberum tenementum of another. 2dly, Libera Piſcaris, 
hath Property in the Fiſh, which is where the Right of Fiſhing is granted to the Grantee, and f 
and Co. Bit. 122, denied. TIM Ps . ; : ſuch a 
Vide ante 556. 14 Co. Grantee hath a Property in the Fiſn, and may bring a poſſeſſory Action for 
17, &c, Cro. Car. 553» them, without making any Title. gdly, Communi, Piſcaria, and this was to be re- 
554. ſembled to the Caſe of other Common; and diſallowed the Authority of 1 17 
| 122. Eyre Juſtice ſaid, That he took 1 IAH. 122. to be Law, and that many 
Judgments and Precedents were founded upon that Cale, and that Libera ex 2 
termini, did imply Common, which the Chief Juſtice and Dolben denied in De- 
fence of the Regiſter, Et nota dict. ſuit per Caribew in this Caſe, That there 
were ſeveral Writs there againſt Law, particularly R. 105. Treſpaſs per Baron 
and Feme for aſſaulting the Wife, and taking the Goods of the Huſband, 


Gibbon verſus Pepper. Paſch. 7 Will. 3. B. R. 1 Ld. Raym. 38. 
wo | _ $8 C | 


ö | | 3 i | 
Juſtification muſt confeſs IN Treſpaſs and Aſſault, &c. The Defendant pleaded that he was riding a 
the bo eg Hg * I Horſe in the King's Highway, and that his Horſe being frightened ran away 
I a 8. C. Wie EY with him, and that the Plaintiff * and others were called to, to go out of the 
1 Vent. 295. 2 Jo. 205. Way, and did not; and the Horſe ran upon the Plaintiff againſt his Will, Sc. 
3 Lev. 37. + Saund. 3 The Plaintiff demurred and had Judgment; not but if the Defendant had 
* 134. Rol. Abr. 548. pleaded Not guilty, this Matter might have acquitted him upon Evidence; but 
P. 638 the Reaſon of their Judgment was, becauſe the Defendant juſtified a Treſpaſs 
| and does not confeſs it ; for if 4. beats my Horſe, by which he runs on 8 

ther, A. is the Treſpaſſer, and the Rider is not. And as to Hob. 134. Mo. $64. 

. Placito 1192. 1 Brownl. Precedents 188. they differ, for in them a Battery is 


confeſſed. 


 Aſhmead verſus Ranger. Trin. 11. Will. 3. B. K 114. Raym. 
551. S. C. Comyns 71. 8. C. 5 


1 (6) 'T: ESPASS was brought by Leſſee of a Copyholder for Life, for 
Ton oy Lone ws. breaking his Cloſe and cutting down his Trees ; 56 Defendant juſtified 
cutting down by the Lord as Servant to the Earl of Kent, Lord of the Manor: The Plaintiff replied, That 
of the Manor, held main- the Copyholder was Tenant for Life, his Houſe in Decay, and that the Trees 
tain able in B. R. and growing on the Land were not ſufficient to repair, c. Upon Demurrer Holt 
2 1 88 C. J. held, That 3 Cro. 5. was not Law, and that the Copyholder was Tenant 
8. C. Caſes B. R. 358. Of the Trees as much as of the Land; that the Fruit and the Acorns belonged 
Holt 162. to the Tenant; and he held, That if H. has all the Thorns in ſuch a Place for 
Eſtovers, he may maintain Treſpaſs againſt any one that cuts them, even his 

Grantor, and in ſuch Caſe need not aver that he burnt them. But where H. 

hath only Eſtovers to be taken in ſuch a Wood or Place, and the Grantor cuts 

the Whole, the Grantee may maintain Caſe againſt the Grantor, but not Treſ- 

paſs Vi e Armis ; and the whole Court held the Action was well maintained by 

the poſſeſſory Right which the Plaintiff had: The Judgment was affirmed in 

Cam. Scacc. but reverſed in the Houſe of Lords ; for the Tenant could not cut 

the Trees; and if the Lord could not, they muſt rot on the Land; for then no 


Body could. | I 
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Monkton verſus Paſtiley Hill. 1 Ann. B. R. 2 Id. Raym. 974. 8 C. 6 Mod. 38. Holt 
„ i 8. C. | FH 7. 3 


RE SPASS for entering his Cloſe and Hunting ſuch a Dy continuando Treſpaſs fo entering his 
tranſgr. pred. quoad the Hunting, diverfis diebus & vicibus, from the Day MN. —— 55 _ 
of the Treſpaſs alledged till ſuch a Day. Salkeld urged that this appeared not to held well. Vide poſt pl. 8. 
be continued; that ſome Acts were pernianent without Intermiſſion or Repetition, 2 Mod. 25 ;. 2 Salk. 359. 
which properly lie in Continuance; others not. "IEP * Þ- | 


- 


a 


+ 2dly, Thar ſome Acts terminate in themſelves and cannot be repeated, as 5 Mod bf i Sid. 319. 
killing a Dog; when once done it cannot be done again; therefofe this cannot ® _ 39. 1 Lev. 210. 
be laid with a Continuando; Vide 1 Lev. 210. 2 Ro. Abr: 549. And 4s to re- , 1 _— 
peatable Acts, wherever the firſt Treſpaſs is without an Ouſter, there every 253. yely. uy Raym. 
ſeveral Entry is a diſtin& Treſpaſs and a new Treſpaſs, and not a Continuance 396. 
of the firſt ; for a Releaſe, of the firſt would. not diſcharge the Second. Vide 
Cro. Fac, 107. Yelv. 126. [which Holt C. J. denied; for the Conti nuance muſt 
be anſwered as well as the firſt Act.] But where the firſt Entry is with an 
Ouſter, there every other Act or Entry during the Ouſter is but a Continuance 
of the firſt, Treſpaſs, and a Releaſe of the firſt diſcharges all. Vide 1 Brownl. 

223. Cro. Eliz. 210. 1 Lev. 210. compared with 1 Sid, 319. and ſo is F. N. B. 

1. b. to be intended. So is 20 H. 7. 3. 2 Ric. 3. 15. 21 H. 8. 43. Holt C. J. Ads that being onee done 
Feld, That of Acts that terminate in themſelves, and once done, cannot be done cannot be repeated; cannot 
again, there can be no Continiiando, as Hunting and Killing a Hare ot five Hares, n 
but that ought to be d, That diverſis diebus & vicibus inter ſuch a Day and * = n 
ſuch a Day, he killed five Hares, or. cut and carried twenty Trees: And where Fareſl. 152. 5 Mod. 178. 
2 Treſpaſs is laid in Continuance, that cannot be continued, Exception ought to 1 | 
be taken at the Trial, for he ought to recover but for one Treſpaſs. The Court 
held, That Hunting might be continued as well as Spoiling and Conſuming his 
Graſs, or Cutting his Graſs ; and as to the Caſe of an Entry and Ouſter the Court 
held, That the Plaintiff being ouſted and having made a Re-entry, might bring 
Treſpaſs, and declare that he. entered ſuch a Day; continuando, Sc. or that he 
entered ſuch a Day & diverſis diebus & vicibus between ſuch a Day and ſuch a 
Day. And the Plaintiff had Judgment. | 


Brook verſus Biſhopp: Hill. 1 Ani. LE 1&4 Raym. 823; Comb. 426, 427. 


T\RESPASS Quare Vi & Armis the Defendant on the 2d of April broke Treſpats In eng down 
and entered his Cloſe, and trod down his Graſs, nec non arbores ſuas, viz. 10 ſuch a Number of Trees 
Populos & ſubboſcum ſuum, viz. 10 carefiatas ſubboſci ſuccidit cepit & aſportavit cannot be continued; but 
tranſpreſſiones pred. uſq , 27 Aprilis diverſis diebus & vicibus continuando ; and A prog e eee 
after Verdict and entire Damages, it was reſolved, iſt, That the Continuance, may be arne FL 
as to the Poplars and Underwoods, was impoſſible; and could not be. Verdict. Vide ante Pl. 7, 
2dly, That no Part of the Damages ſhall be intended to be given for that, Farell. 152. 

dut ſhall be applied to ſuch Treſpaſſes as may be continued, according to 1 
Vent. 363. Continuando tranſg. pred. generally, ſhall only refer to ſo much as lies 

in Continuance; but if it be continuando ſuch and ſuch Particulars, and they lie 


not in Continuance, it is naught after Verdict. In 


* Joce verſus Mills. Trin. 2 Ann. B. R. 2 Ld: Raym. 890. S. C. \* Þ. 640 
Oe ©: 14. 

RES PASS guare clauſum ſuum apud D. fregit & duos equos apud D. præd. . _ . (9) 

T in clauſo pred. noob 8 Centum — 5 tritici de 2 ms ipfius 2 2D. * pd 1 

allunc & ibidem ſimilit. invent. & exiſten. cepit & aſportavit, Sc. The Defen- * 11 1 

dant pleaded Not uilty to all but the two Horſes, and as to them a Diſtreſs for triticum de bonis propriis 

Rent; upon which it was demurred, the Iſſue being found for the Plaintiff ipſius A. &c. cepit, does 

and contingent Damages entirely given on the Demurrer : And now the Plea 2 2 Property of 

eng held an ill Plea, Mr. Branthwayte moved in Arreſt of Judgment, That the Rn I 

— were not laid to be the Goods of the Plaintiff; for that it did not follow 

at they were the Plaintiff's Horſes, becauſe found on the Plainriff's Cloſe. 
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Wl || | Vide 2 Cro. 46. Yelv. 36. Equum cepit a Perſona ſua, 2 Lev. 156. 3 Bulſt, 20 
= | Qed fait conceſſy, 7 Gar's! NY r 
*2dly, It was urged and admitted, That the Plea did not confeſs a Property; for 
the Defendant might diſtrain the Goods of a Stranger for the Rent. 
_ 2dly, It was held, That the Copulative Et did not let it into the ſubſequent 
Part of the other Sentence, ſo as to make the Horſes come under the 4 . 
propriis, like the Caſe in Raymond 399. Treſpaſs for taking a Mare if quer 
nec non bona & catalls ſequent. nor 2 Sgund, 379. which Caſes were allowed; and 
the Reaſon is, becauſe they are different Sentences, and the firſt is cloſed up 
the Place being added: Yet Gould J. agreed the Caſe in 2 Ro. 250. Pfacito 7 
| For there by Virtue of the Copulative, the ius Querentis goes to all. 
Plea of taking by Diſtreſs 4thly, It was held the Plaintiff could have no Judgment, becauſe the conditi. 
for Rent, does not confeſs onal Damages were entire, ſecus if ſeveral. | f ; 


: Property. 7 5 £ 
8. C. 1 Salk; 119. Ruſſel verfis Comb. Mich. 2 Ann. B. R. 2 Id. Raym. 1041, 
Vide Poſt 642. ; W051: 2 e. | bs 
RE , 21 Cat. 17 HERE Matter may be laid as Aggravation of Treſpaſs, for which low 
'Y Treſpaſs.lies not, vide this Caſe, Title Baron and Feme, Pl. 12. Pag. 11 
127, 145. hs 2. Fg. 119. 
9, C. 6 Md. 80. Day ver/us Muſkett. Mich. 2 Ann. B. R. 2 Ld. Raym. 985. 8. 0. 
Treſpaſs 01 is ener RES PASS guare Vi & Armis primo die Febr. Ann. Dom. 1701. Clasſun 
© | King's Time, contra pa- ſuum fregit, and concludes contra pacem Domine Anne nunc Regine, Sc. The 
8 || 22 of the . en 1 1 Defendant pleads, That he and another did the Treſpaſs jointly, and that the 
| ö plaintiff * relaxavit to the other. To that it was replied Non eff factum; to which 
*P 6 41 it was demurred, and Judgment pro Def. for King William died the 8th of March 


Cro. Jac. 527. Velv. 66. 1701, ſo it was contra pacem Regis, and not contra pacem Reginæ; the Omiſſion of 
Vide ante 636. 1 Hawk. contra pacem had been only Matter of Form, but here it is repugnant, for the 
244. 2 Hawk. 5: _ Court muſt take Notice of the Demiſe of the King; that is the Deſcription of the 
253. Car tb. 65. Cn. 188. Treſpaſs, and a Treſpaſs done contra pacem Regis could not be given in Evidence: : 
Indeed a Verdict would have aided it. x #51 
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Green verſus Goddard... Ann. B. R. 


(12) „, ANEspAss, Affault and Battery laid on the firſt of z Rep. The De 
: 130 H. : ry laid on the firſt of OZober, 3 Reg. The De. 
8 regs. Fo Fain fendant as to the Vi & Armis pleaded Non cul. And as to the Reſidue ſays, 


in Law, H. cannot lay That long before, viz. on the 13th of September, a Stranger's Bull had broke 
Hands on the 'Freſpaſſer into his Cloſe, that he was driving him out to put him in the Pound, and the 
before Requeſt to depart 3 Plaintiff came into the ſaid Cloſe, & manu forti impedivit ipſum ac Taurum pred. 
otherwiſe where there 1s - „ | | | 

aQual Force. 3 Salk. 308. reſcuſſiſſe voluit, quod | ad præveniend. Sc. ipſe idem Defend. parvum flagellum 
6 Mod. 227, 260 2 Vent. ſuper querentem molliter impoſuit, quad eft idem reſiduòum, &c. abſque boc quod cul. fuit 
75- 1 Saund. 35, - ad aliquod tempus ante eundem 13 Diem, The Plaintiff demurred. Mr. Eyre for 
| the Plaintiff argued, That they ſhould have requeſted him to go out of the Cloſe. 
19 H. 6, 31. 11H. 6, 23. 2 Ro. Treſp. 547, 548, 549. and that flagellum molliter 
imponere is repugnant. 1 Sid. 4. Laſtly, The Traverſe is ſhort, and no Anſwer 

to the Time after. 1 Leon. 307. 3 Cro. 87. 1 Ro. Rep. 406. Et per Cur", There 

is a Force in Law, as in every Treſpaſs quare clauſum fregit : As if one enters 

into my Ground, in that Caſe the Owner muſt requeſt him to depart before he 

can lay Hands on him to turn him out; for every Impoſitio nanuum is an Aſſault 
and Battery, which cannot be juſtified upon the Account--6f breaking the Cloſe 

in Law, without a Requeſt. The other is an actual Force, as in Burglary, 2s 

Breaking open a Door or Gate; and in that Caſe it is lawful to oppoſe Force to 

Force; and if one breaks down the Gate, or comes into my Cioſe Vi & Armis, 1 
need not requeſt him to be gone, but may lay Hands on him immediately, for it 

is but returning Violence with Violence: So if one comes forcibly and takes 

away my Goods, I may oppoſe him without any more ado, for there is no Time 

| to make aRequeſt. 1 . i. | 

Taking Cattle from H. is 2dly, Powell J. held, That the Attempt to take and reſcue the Bull was an 
a Taking from his Perſon, Aſſault on his Perſon, and a Taking from his Perſon ; for if H. is r 
a Ga | Cattle 


— 


1 1 


2 we Ig — So >. 4 v4 4 r 
""Y * 3 


_ on the Highway, and one comes and takes them from him, it is Robbery, 

3328 cannot be without a Taking from his Perſon ; quod non fuit negatum. Vide 
20 H. 6. 66. 2 Ro. 549. - Placito 11. 1 Ro. Rep. 19. | | 

*zdly, They held the quad of idem re/iduum good without a Traverſe, and there- where Traverſe goes t 
fore no Traverſe was neceſſary z [Vide 1 Saund. 8.] and conſequently it is no Mat- the Matter, all before is 
ter though it be ſhort, for here it goes only to the Time; where quod eſt idem Inducement and waived; 
ayers it to be the ſame, Et per Holi C. J. Where a Traverſe goes to the Matter of otherwiſe where to Time 


only, | 
P. 642 


a Plea. Ec. all that went before becomes Inducement, and is waived by the Tra- s 
verſe ; but where a Traverſe goes to the Time only, what was ſet out in the Plea | 
before; does not become bare Matter of Inducement, nor is it waived by the Tra- 
verſe, Sed adjournat. Mr. Eyre pro quer. Mr. Brydges pro De. 


5 Cockeroft verſus Smith, Paſch. 4 Ann. B. R. 


a : | , _ * 119 ; I 
N Treſpaſs for an Aſſault, Battery and Maihem, Defendant pleaded Son Ag Son Aﬀtaule dedehe, a. 
ſault demeſne, which was admitted to be a good Plea in Maihem : Burt the * 7 in Maihem 

ucſtion was, What Aſſault was ſufficient to maintain ſuch a Plea in Maihem? „, kar N 

«> | ; 3 as S. C. 6 Mod. 
Hol C. J. ſaid, That Wadbam Wyndham J. would not allow it if it was an une- 230, 26 3. Rep. A. O 
qual Return I but the Practice had been otherwiſe, and was fit to be ſettled : 43, 52. Holt 55 
That for every Aſſault he did not think it reaſonable a Man ſhould be banged 
with a Cudgel ; that the Meaning of the Plea was, That he ſtruck in his own 
Defence: Chat if A. ſtrike B. and B. ſtrikes again, and they cloſe immediately, 
and in the Scuffle B. maihems A. that is Son Aſſault ; but if upon a little Blow 
given by A. to B. B. gives him a Blow that maihems him, that is not Sen Aſſault 
demeſne. Powel J. agreed; For the Reaſon why Son Aſault is a good Plea in ORD, 
Maihem, is, becauſe it might be ſuch an Aſſault as endangered the Defen- 
dans Life, * 


Newman verſus Smith & al'. Trin. 5 Ann. B. R. 


RE SP A8 8 dee quod the Defendants tiel jour & ann apud M. upon the 23 _ entering the 
Plaintiff inſult. fecer. & ipſum verberaver, c. Ia quod de vita, &c. & do- 6 
mum ipfius quer. apes W. pred. adtunc & ibidem freger. & intraver. & and menacin g his ES. 
quer, in quiet. uſu & occupatione domus pred. diſturbaver. & impediver. necnon may be laid by Way of 
in præd. quer. & filium ſuum & M. N. & R. N. filias pred. quer. & E. N. Aggravation. Vide ante 
| froam ſuam minar de verberatione eorum adtunc & ibidem impoſuer. & ipſos in. 59 C. Nai. _1 Salk. 119, 
juris & gravaminibus, viz. inſult. & affratis adtunc & ibidem effecer. Et alia enor- 2 Cro. 1 23. "les "Caſes 

mia, &c. Upon Not guilty it was found for the Plaintiff, and Mr. King moved 125, 149. 8 

in Arreſt of Judgment upon 2 Cro. 501. that the Maſter could not maintain 
Treſpaſs for beating his Servant or Children without ſpecial Damage, which ought s 
to be ſpecially ſhewed : Mr. Eyre anſwered, * and ſo it was reſolved, That the 
Action was for the Breaking and Entry, and the farther Deſcription is only to ſhew 
the Court how enormous that Treſpaſs was; and the Plaintiff could not recover 
Damages for loſing the Service of his Children or Servant, nor could that be 
given in Evidence: becauſe the Plaintiff might have a proper Action for that 
purpoſe : But the Circumſtances mentioned might be proved in Evidence to aggra- 
vate Damages for the. Defendant's Treſpaſs by breaking and entering. And 
whereas it was ſaid, ibidem refers to the Vill, and it ſhould be in domo predia. 
ds plain the adtunc ties it to the ſame Time, and then it could not be at a different 
Place at the ſame Point of Time. | 


F. 643 


Ante 640. pl. 10. 


| Layton verſus Grindall. Paſch. 8 Ann. B. R. . 
T RESPASS for entering the Plaintifs Houſe and taking ſeparales claves Treſpaſs ( 15 ) 


for entering his 


pro apertione oftiorum domus pred'. Upon Not guilty pleaded, the Plaintiff Houſe and taking ſeparal. 

had a Verdict, and it was objected, that the taking of each Key was a diſtinct claves pro apertione oftio« 
reſpaſs, and might require al Anſwers, and the Kind and Number ought vichout leine. goo 4 

to be aſcertained. Vide Playter's. Caſe, 5 Co. 34. 1 Vent. 53. 2 Vent. 262. 88 

But to this it was anſwered and reſolved, That the Keys are ſufficiently aſcertained 
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Trial. 


by N to the Houſe. Vide A. 2. a: 43. 2 2 ins 2 br 


* 


; . — 
Dy 1 * ö , 


| Anonfmout, Paik, 8 Ann. B. R. 
Where wh 2205 2 1. R ESP AS 8 for taking kis Catile : The Defendaft leaded that he wa 


tranſitory the Plaintiff can⸗ 


not protend « Right 38 the. poſſeſſed of a Cloſe for a Term of Years, and the Cattle treſpaſſed there. 


Place, chereſore the Defen- in, we” The Plaititiff demurred, and Judgment was given for the Defendant, 
fendant may juſtify by though he ſhewed no Title, but juſtified upon a Bare Poſſeſſion : And this Dif. 
Poſſeſſion only. © ferefice was taken by Holt C. J. Where the Action is tranſitory, as Treſpaſs for 
- taking Goods, the Plaintiff is forecloſed to pretend a Right to the Place; nor can 

it be conteſted upon the Evidence, who had the Right; therefore Poſleſſon | is 

Juſtification enough: But in Treſpaſs guarr clauſum fregit it is otheriſe 

becauſe there the Plaintiff claims the Cloſe, and the Right may be con- 

ä _—_— 


outhby ee Raton. Mich. 16 Geo, 2 2. BY. K. In Error Game, Þ Point adjudged, 
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Vid Co. 24 3. 4, . 0. . | 
9 Co. — 31, 32, &c > | | Trial, 
* 1 15 Ae Faſch. 5 W. & M. B. R. 
Trial 110 * de ante 
: : 10 A = ; > an FX Tus cannot be tried at w where Action 1 18 laid i in London, "A xn of 


But Nota. The Great Cauſe of Lockyer verſus the Eaft-India * Was . at Bur 
Mich. 2. Geo. 34. by a Special Jury of Merchants of London. 


Smith verſus Brampſton. Mich. 7 Will. 3. B. R. 1 Ld, Raym, 8.0. 


(2) named Smith verſus Frampton, 
New Trial was denied in 5 | 
Caſe for ey? 155 -C AS E for negligently komins his Fire; Verdict pro Def. Though the 
ag de Fi LS Pry 5 . Verdict was againſt Evidence, a new Trial was denied, becauſe it is a had 
Crampton. Action; Yet Note; Action againſt the Hundred for a Robbery, Verdict pn 


Def. and new Trial granted. 1 Sid, 5 8. 


\ 


(3) Smith verſus F rampton. Mich. 7 Will, 3. B.R. 
New Trial. Vide poſt, 


pl. 3+: JF N Cafe for negligently keeping his F ire, per quod the Plaintiff's Houſe w 
EE burnt; the Verdict was for the Defendant: And after great Debate and 
| Conſideration a new Trial was denied; becauſe it is a Hard Action, and the Jurors 
are Judges of the Fact: And yet Holt C. J. declared, he was not ſatisfied wii 
that Verdict, Neere whether the ſame Caſe with the precedent 


1 | Anonymous. Paſch. l Will. z. B. R. 
New Trial Vide poſt pl. 


7, 8, 13, K. H E Court e or very rarch grants new Trials i in Actions for Words 
Per Holt C. J. 
No new LY TO; the | Smith verſus Page. Mich. 8 Will. 3. B. R. 


Equity of the Cauſe. 


Poſt pl. 14. 1 Mod. 2. 1 N EZjediment the Plaintiff was a Mortgagee, and claimed by Surrender, where 

8. C. Comb. 387. the Land was not Copyhold; and ++ Defendant claimed only by a volunta 
Conveyance. - The Verdict was for the Plaintiff, and the Court would not {" 
 alide, and grant a new Trial 2 the Honeſty of the Cauſe. 


Hatchel 


— 1 — — 
ä 


. . err BE —_ _ — a - — 
. . 2 . 2 | " of . * a 6 1 
8S UE was ng in Trinity T erm 1695, and Notice then given for Trial Notice 1 See 6 9 
next Aſſiſes, hut no farther nor other Proceeding till Trinity Vacation 1696, Mod. 19, 57. 1 Mod. 1. 1 
and then the Plaintiff gave a new Notice of Trial, viz. fourteen Days Notice for Ante 457. | 
next Aſſizes, when he accordingly tried the Cauſe and had a Verdict; but becauſe in 
there was no Proceeding within a Year after the firſt Notice, it was ſet aſide : Sed 9 
Nota; Notice within the Term had been a Proceeding within the Year, and made I 
Notice for fourteen Days good Notice of Trial. 125 1 || 
Anonymous. Mich. 8 Will. 3. C. B. | 8.C. 1 Saſk, 275. 1 
8 | 5 | 3 2 Salk. 222. 80 
New Trial was granted becauſe the Counſel were. abſent, not thinking the 7) | : [0 
Cauſe would come on, and no Defence was made; but a, like Motion New Trial for the Abſenc Ml | 
was denied in 9. R. per Holt C. J. Alſo in one Coppin's Caſe, A Cauſe came on f 2 e lll | 
at ſeven in the Morning, and an old Witneſs could not riſe. to be there Time Q Vide 6 Mod. 22, [Hh 
. ge 222, 242. Fareſl. 156, Ii 
enough; but it was denied, unleſs he would make Afidavit of what he pot 653. 2 Saund. 336. 1 
knew, and would anſwer, ſo that the Court might judge of it, and how it Tn” Ml. 
was material. „ e : | Wl 
Dent verſus The Hundred of Hertford. Mich. 8 Will, 3. B. R. 1 
| 3 | i . 3 . 8 | [4 
New Trial was granted upon Affidavit, That the Foreman declared see Fare 31, 1 37. Wl 
the Plaintiff ſhould never have a Verdict whatever Witneſſes he pro ll 
King verſus Burdett. Mich. 8 Will. 3. B. R. 1 Ld. Raym. 148. f 
AT Trial was moved for upon Affidavit, That the Jury took an Act of jury after * 40 Sow os "Wk 
Common Council. out with them, and that printed Libels were ſpread Bar ſent for an Act of 7 
againſt the Defendant; and it was denied: For as to the firſt it differs from the 222 —_ on "18 
Lady fve's Caſe, where they took a Map of one Side, which was Evidence on genie. 1 
neither Side: But this was an Act of neither Side, and Evidence on both; but ü 1 
admitted to be irregular. Ez per Helt C. J. So if a Jury eat at their own 121/008 
Charge, 'tis fineable, but that Verdict ſhall ſtand ; otherwiſe if at the Charge 9 
of one of the Parties, and the Verdict is found for him. Vide Mo. 599. . 
* Saliſbury verfus Proctor. Hill. 8 Will. 3. B. R. . it 
bs an Action by an Adminiſtrator the Court was moved to put off the Trial, Tel e A lit | 
all a Suit pending in the Spiritual Court concerning the Right of Admini- till Suit in the Spiritual | | | 
| ration was determined, which was to come on; which was denied per Cur', Court determined. S. C. 1 


For we cannot take Notice of Suits in the Eccleſiaſtical Courts. nd . . 
Deerly verſus The Dutcheſs of Mazarine. Hull. 8 Will. 3. B. R. 
| _ 1 Ld. Raym. 147. S. C. 
U PON Non Aſſumpſit pleaded, the Jury found for the Plaintiff though the New 2 1 for 


Dutcheſs gave good Evidence of her Coverture; and the Court would Miſtake in Poinr of La, 
— grant a new Trial, becauſe there was no Reaſon why / the Dutcheſs who inst the Hovely and 


ES» , . . ; ity Jank A 
4 5 oy as a Feme Sole ſhould ſet up Coverture to avoid the Payment af. er Are . f . 
| ebts. MER nat Taro and aura Su, DL. | 
ry 5 wo { 4 17 "I | 5 | 42 I 1114 . | : AG TEL +116. Combs 402. * 
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after Motion in Arreſt of 


| 


Trial. 


Thermolin verſus Cole. Hill. 8 Will, 3; Bo Ke 
( 


A... A | | | 
No new Trial for Want of 1 F the Defendant appears and makes Defence, he ſhall never have a new Trial 


Notice after Defence for Want of due Notice. | 
made. Ant, 428, 435» 


* Dominus Rex verſus Bear. Paſch. 9 Will. 3. B. R. 114, Raym 
414. 8. C. | 8 : 


i ; 
ws for Libel, De- P O N an Indictment for a Libel, the Defendant was by Verdict acquitted; 
fendant acquitted, and Mr. Attorney General moved for a new Trial, but it was denied: And 
new Trial denied. N. B. the Court ſaid, That anciently it was never done in criminal 92 
Fareſl. 31 & 37+ 8. C. | : oy n criminal Cafes where 
Ante 324, 417. 3 Salk, Defendants have, been acquitted ; . Latterly where it has been a Verg;a 
226. Carth 407. Caſes obtained by Fraud or Practice, as ſtealing away Witneſſes, Sc. it has been done 
B. R. 218. Holt 422. but never yet was done merely upon the Reaſon that the Verdict was again 

Evidence. Paſtea Mich. 10 W. 3. B. R. Per Holt C. J. In Indictments of 

Perjury we never do it, becauſe the Verdict is againſt Evidence; but if you prove 

a Trick, as no Notice, Ic. it is otherwiſe. Vide 1 Lev. 9, 124. Ne ſerra, fi le 


def. ſoit acquit, alit. Sil ſoit convitt. 


See 2 Saund. 336. The Defendant in Error took out a Record of Niſi Prius, and 
proceeded to Trial at the firſt Aſſizes after Iſſue joined; yet held good, and a naw 
Trial denied. | | 5 b | 


"A * Turbervil verſus Stamp. Mich. 9 Will. 3. B. R. 
| C43 3 5 
No Motion for new Trial Shall not move for a new Trial afte: Motion in Arreſt of Judgment; but 
l A. after a Motion for a new Trial, he may move in Arreſt of Judgment. 
Judgment, 8. C. Ante 13. 80 tis of a Writ of Inquiry; after Motion in Arreſt of Judgment, the Defen- 
Comb. 459. Carth. 425. . | 
Skin. 681. Caſes B. R. dant cannot move for a new Writ, Weſt verſus Cole, Mich. 10 W. 3. B. R. 


151. Holtg. The ſame Point was held in C. B. Paſch. 8 W. 3. Philips verſus Crabb, 


Starr verſus Wade. Paſch. 10 Will. 3. B. R. 


LT - ES SOR brought Trover againſt the Leſſee, for Trees cut down: yet 
5 becauſe the Leſſee did it in Trenching, and the Plaintiff had thereby greater 
Advantage, though the Jury found for the Defendant, yet the Court would not 


grant a new Trial. 
Wits verſus Polehampton. Mich. 10 Will. 3. B. R. 


New Tri 4 1 3 miſſon T was moved for a new Trial, becauſe the Defendant having pleaded a Com. 
of the Party refuſed. 1 poſition, had forgot to carry down Witneſſes to prove the Subſcribers Hands; 
Salk. 273. 6 Mod. 222, and the Motion was denied, becauſe the Debt was honeſt. And Holt C. J. re- 
| ich membered where Debt on a Bond was brought againſt an Heir, who pleaded Rien 
per Diſcent, but the Verdict went againſt him by omitting to bring the Settle- 

ment to the Trial; and the Court being moved, refuſed to grant a new Trial, be- 


cauſe it was an honeſt Debt. 


Anonymous. Mich. 10 Will. z. B. R. 


New Triq or an of In- I N Covenant to pay a Sum certain, viz, 100 J. and a Grant that upon Default 
uiry not granted for too it ſhould be 1 for the Covenantee to enter and take the Profits; the De- 
ſmall Damages, unles fendant pleaded Entry and Prizal del Profits in Bar, and Judgment was for the 
Comb. 17, 170. " Plaintiff upon Demurrer, and upon the Writ of Inquiry the Jury gave Damages, 
and upon Motion a new Writ of Inquiry was awarded; for Debt might have been 

brought upon this Covenant; and this is not like an Iſſue where the Jury are to 


give no more Damages than are proved: But here the Jury are to give the 3 
2 ur 
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* ad. . as. 


Traal. 
5 Defendant proves ſomething in Mitigation, which was not done in this 
_ e; therefore though the Common Rule holds, viz. That no new .Trial, or 


wy FR Inquiry, Nai be for too ſmall Damages; yet there being a Contri- 
yance in this C ale, it differs. | 


8 
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* Sparks verſus Spicer. Hill. 10 Will. * . R. 
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* P. 648. 1. 

f 3 RD 

NF was ordered by the Judge of Aſſize to be hanged in Chains; the New Trial n granted 
Officer hung him in privato /oio ; the Owner brought Treſpaſs; and upon in hard Actions. 

Not guilty the Jury found for the Defendant, and the Court would not grant a 


new kT rial, it being done | for Convenience of Place, and not to affront the 
Owner. | | | 


n 


. — — AT. 


Lord Sandwich's Caſe. Trin. 11 Will: 3. B. R. 


| | | 1 1 
HE RE there is Value or + Difficulty, we are bound of common Trial at { 19 * to be 

Right to grant Trials at the Bar. Inquifitiones de grofſis & pluribus Arti- granted or denied. 
culis, que mag na indigeant examinatione, capiantur coram Juſticiariis de Bancis, Stat. 200 Pag. Gage Gage i 
Weſt. 2. c. 30. Per Holt C. J. Yet Trin. 1 Ann. it was denied, becauſe the Plain- 4 8. 0 Holt 702. : 
tif was poor, unleſs the Defendant would agree to take M/ Prius Coſts. Et 
poſtea ſcil. Trin. 4 Ann. B. R. Between the Truſtees of my Lady Sandwich 
and my Lord Sandwich, though the Eſtate was 3000 J. per Annum, a new Trial 
at Bar was denied, becauſe the Title of the Leſſor of the Plaintiff being from 


the Defendant himſelf, there would be nothing to do but to prove the Executing 
of a Conveyance. 40 | 


+ The word or, here, ſhould be and. Per Cur” Com. B, Trin, 2 Geo. 3d. 


Argent verſus Str Marmaduke Darrell. Hill. 11 Will. 3. B. R. i b 
3 1 Ld. Raym. 514. S. C.. 


| 5 Fa | 
N Ejettment after a Trial at Bar, Serjeant Wright moved for a new Trial, be- New Trial he Trial at 

| cauſe the Verdict was contrary to Evidence; the Court thought fo too. Par a en 5 * 

Rokeby was for it on the Caſe in Style, cæteri contra; for per Holt C. J. The Rea- Vide poſt 6 ON. 1 

ſon of granting new Trials upon Verdicts againſt Evidence at the Aſſizes is, be- Ante 646. pl. I 3. | 

cauſe they are ſubordinate Trials appointed by Weſt. 2. c. 30. Ubi de paucis Arti- N. B. Fareſl. 31 & 37. 

lis & facilis eſt examinatio; and there have been new Trials anciently, as appears 2 „ 

from this: That it is a good Challenge to the Juror, that he hath been a Juror . . 

before in the ſame Cauſe; but we muſt not make ourſelves abſolute Judges of es 

Law and Fact too; and there never was a new Trial after a Trial at Bar in Eject- 

ment, but in Caſe of ill Practice; for the Plaintiff may bring a new Ejectment: 

as this a new Trial at Bar was denied in Sir Richard Temple's Caſe, where the 

ur 


y found a Point of Law on the Statute of Bankrupts, againſt the Opinion 
of the Court. 1 


* Anonymous. Hill. 11 Will. 3 B. R. 


15 P. 649 | | 
N A4ſumpſit for Money won at Play, the Trial ſhall not be ſtayed till an Indict- ( 21 ) , 
ment pending for the Cheat be tried. 


— 


Anonymous. 


15 Aſſumpfit the Iſſue was, Married or not married 


and the ſame Point . ( 23 | 
was pending and ready to be determined in the a Trial not p 


„ ut off for Suit 
1 ourt : And pending in the Ecclefiaſtcal 
it was held no Cauſe 4 Court 6 

of that, | 


to put off the Trial, for the Court cannot take Notice Court on the ſame Matter, 118 


Turner 


Tm. 


N * 


* 


Turner verſus Barnaby. Paſch. 1 Ann. B. R. 


4342 | | | 
When Trial at Bar to be I F H. would have a Trial at Bar in Eaſter Term, he ought to move for it in 
Er Hilary Term; if in Michaelmas-Term, he ought to move for it in Trinity Tyry, 
3 


551 7 — as except where Lands lie in AO and anciently there was no other Notice 
given of ſuch Trial, but the Rule in the Office; but now there muſt be fifteen 
Days Notice. Per Holt C. J. 6 

S. P. Fareſl. 53, 64. Anonymous. Mich. 1 Ann. B. R. 


Vide 6 Mod. 222, 242. | Or | 
New Trial ſhall be granted if the Judge of Ni Prius miſdire& the 
Jury, becauſe thoſe Trials are ſubject to the Inſpection of the Ceu::. 
. | | —- 


CRE Foc 
New Trial for Miſdirec- 


tion. 


8. C. Fareſl, 106. | | 5 Clerk verſus Ugall. Mich. I Ann, B. R. | 

(25) | 
New Trial for exceſive T F PON a Trial at Nif Prius the Jury gave exceſſive Damages, and for this 
Damages, and the ſame | Cauſe a new Trial was granted. The ſecond Jury gave the ſame Damages 


D ; given, and third a \ . ; 
Trial refuſed. See 6 Mod. again, and a ſecond new Trial was moyed for, and denied, becauſe there ought 


oy . * % 


22, 242. 1 Lev. 9. tobe an End of Things; but ſeveral Caſes were cited which the Chief Juſtice 
1 Sid. 131. Comb. 17, allowed, That where upon the ſecond Trial the J ury bave doubled the Damages, 
170. a2 third Trial had been granted. | 


Raft oo 1 * The Caſe of the Mayor and "4 a of Briſtol. Mich. 1 Ann, 
1 A, ANT 

: i 26) 0 T was held by the Court that a new Trial cannot he granted in an inferior 
No new Trial in inferior Court; for they are not like Tnals by Nif prius, which are ſubordinate 
ww ap af , 48, 149» upon Writs iſſuing out of this Court, over which the Court have Authority 
* and Inſpection; but this was a new Trial a Year after the firſt, which the 


Court blamed. 


8. C. 1 Salk. 258. Fenwick verſus Lady Groſvenor, Hill. 1 Ann. B. R. 

Ante 258. Fareſl. 70. l 5 . 1 5 5 
121, 155. Holt 265, N Zjeliment after a Trial at Bar, a new Trial was moved for, on Affidavits 
266. | I that ſeveral Witneſſes abſented themſelves in Holland, by Reaſon of a Report 
New 1350 MP after ſpread abroad there, that one of the Defendant's Witneſſes was confined by Im- 
Trial at Bar. 5 Mod. 88, Priſonment; but it was denied, becauſe it did not appear that the Plaintiff did 
350. ds ſpread it, or occaſioned the ſpreading of it, The Court was diſſatisfied with the 
Gay & Croſs, Farefl, 37. Verdict, but cited Croſs's Caſe for a falſe Return of a Mandamus tried at Bar, 
6 Mod. 18, 22, 307- and by Conſent of all Sides one Point was to be found Specially, yet the Jury 
b found a general Verdict, and the Court would not grant a new Trial. It has 
never been done here but upon Iſſues out of Chancery, which being only to 
ſatisfy the Conſcience of the Chancellor, are not Aridi Juris, So a new Trial 

Pas denied, contra opinionem (44 videbatur) Capital. Juſticiar 


Aihwin' verſus Oorbill. Mich. 2 Ann. B. R. 


Cat} _ | ; | | 
A Term's Notice. Vide 1 F a Cauſe hath lain at Iſſue four Terms and no Proceeding, there 
_ 624, 514. 6Mod. 5 myſt be a full Term's Natice af | Trial, excluding the Term wherein 
. e Iſſue was joined. | 2» | 
$. C. ane 457. 6 Mod. Laxier verſus Dyer. Mich. 3 Ann. B. R. 
* ( * ) OE I T came to be a Queſtion, Whether the Suing out of a Venire or Diſtringas 
r Nerger after the Expiration of the four Terms, was a Proceeding within the Term: 


teſted the laſt Day of the 1 ; 
TG. ne 6 8 becauſe it bears Teſte the laſt Day of the Term, and has Relation to the Term? 


within Term as to Notice And the Court held it was not; for though it be legally a Proceeding of the 
of Trial. a e 1 4 erm, 


SOIT; HP 


1 raal. 


Term, yet it ĩs not ſo in Fact. Et Nota; Where tis an Iſſue out of Chancery, 
Notice of Trial to the Solicitor in that Court is good; for as to this, they are 
but as one Court. | 


* 
* Sir Samuel Aſtrey's Caſe, Hill. 2 Ann. B. R. 8. 8 Fo * 
; | | gy 2 
PON a Scire facias brought againſt Sir Samuel Aſtry, for his Place of Trials at Bar not denied to 
Clerk of the Crown in the Court of King's Bench, and Iſſue joined there- Officers of een gy 
upon; Sir Samuel Aſrry moved that the Iſſue might be tried at the Bar. The A p 1 45 
Attorney General oppoſed it; but the Court ſaid a Trial at Bar was never 248. 1 jaft. 424. 
denied to any Officer of the Court, nor hardly to any Gentleman at the Bar: 
And though Mr. Attorney was never bound to conſent to a Triat by NI Prias 
in the Queen's Caſe, yet they did not ſee how he could refuſe a Trial at Bar, 
where it was reaſonable to try it there; for the Statute Weſt. 2. cap. 3. is atter- 
minentur, that they may be determined there, gue magna indigeant examina- 
tione. 


Way verſus Yally. Trin. 3 Ann. B. R. ***V 20 5 A . ** 3 Salk. 
E S SO R brought Debt for Rent againſt his Leſſee, upon a Demiſe at if the PAR; r ; 
London, of Lands in Jamaica. The Defendant pleaded to the Juriſdiction within the Jvriſdiction, and 
of the Court, That the Matter ought to be tried in Jamaica; and it was urged an Iflve depending on fo- 
that the Leſſor cannot bring Debt here againſt the Aſſignee of a Term of Lands — . 9898382 de 
in Ireland, and that if Entry and Ouſter were pleaded, it could not be tried here; and foreign Laws giren i 


. d f. 2 * w 0 . 
and in this Caſe the Right of the Flaintiff and Defendant depends on forei and foreign Laws given in 


; x i gn Evidence. See 1 Lev. 143. 
Laws which cannot be given in Evidence here. Et per Cur', Where an Action is 6 Mod. 228. 1 Jon. 43, 44+ 
| local it muſt be laid accordingly; therefore if the Leſſor declares on the Privity of 2 Saund. 238. Hob. 37. 


Eſtate, and that lies in Ireland, the Action muſt be brought there, for the Eſtate | 3 4 8 4 
is local; therefore ſuch Leſſor cannot maintain Debt here againſt an Aſſignee of Hob. 233. 2 Cro. 76. 1 
a Term in Ireland; for the Action 1s founded on a Privity of Eftate : Otherwiſe Iaft. 261. b. 

where it is . on a Privity of Contract, which is tranſitory; as Debt for 

Rent by Leſſor againſt Leſſee; for that may be maintained where the Land lies 

not. Here it is by the Leſſor againſt the Leſſee on the Privity of Contract; and 

if a foreign Iſſue, which is local, ſhould happen, it may be tried where the Action 
is laid; for that Purpoſe there may be a Suggeſtion entered on the Roll, That ſuch 
a Place in ſuch a County is next adjacent; and it may be tried here by a Jury 
from that Place, according to the Laws of that Country; and upon Nil debet 
pleaded you may give the Laws of that Country in Evidence. | | 


Domina Regina verſus Sir Jacob Banks. Mich. 3 Ann. B. R. 2Ld. * P. 652 
| Raym. ral 8. C. | S. C. 1 Salk. 380. 6 Mod. 


| 245. Rep. A. Q. 33« * wo 
IR Jacob Banks was indicted at the >. ace. in Berks, and the In- 


32} 
; : In- Trial by Proviſo cannot 
dictment was moved hither by the Proſecutor, and now both the Proſecutor in the Caſe of * 
and Defendant made up the Record, took out Proceſs, and carried down the nor Niſi Prius, unleſs by 
Cauſe to Trial at the Aſſizes; and the Defendant. put in his Record firſt, tried 22 1 
0 Fra was acquitted : The Proſecutor upon this moved for a new Trial, and in N 246, Kc. 


5 


Et per Cur'. 1ſt, Before the 5 & 6 W. & M. c. 11. and 88 9 V. 3. c. 33. F. 


indicted in any County might remove it into B. R. by Certiorari, and never was 
bound by Recognizance to try it, unleſs in London and Middleſex ; That by this 
Means the Defendant was out of Court, & fine d 


: . * 7 1 lie, and new Proceſs was to be 
awarded, on which he might be outlawed, unleſs he came in gratis, which oc- 


caſioned great Delay, and was the Cauſe of making thoſe Acts. 


2dly, That Removals by Defendants are provided for, but Removals by Pro- 
— are not within thoſe Acts; and that this 1 being before 4 Plea S if 
pleaded, the Defendant was out of Court & fine die, but may come in gratis, or Defendant comes in by Pro- 
brought in by Proceſs ; and in the laſt Caſe on Pleading fhall give Security to <*6, he ſhall give Security 
try = = he is not obliged to do when he comes in gratis. . 
OL 
0 0 5 H 


3dly, 
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Trial. 
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” a 


In what Caſes the Defen- 


dant may carry down a 


Cauſe by Proviſo. 2 Lev. 
5, 6, &c. infra, 6 Mod. 
240. & 123, Savil. 2. 2 
Sid. 336, 


1 


6 Mod. 247. 


* 


5 ( 33) 
Two Days Notice to be 


given after Ne Recipiatur at 


| Sittings. 


6 ä enn 
zZaͤly, That in Civil Actions the Defendant ſhall never carry dewn a Cauſe bi 
Proviſo, till there be a Laches in the Plaintiff; except in Cauſes where the De. 
fendant is as a Plaintiff, as in Replevin, Prohibit' on, Quare Impedit, which are to 
have Return, Conſultaticn, and Writ to the Biſhop. 

4thly, There can be no Trial by Proviſo in a Cauſe of the Crown; becauſe 
there can be no Default nor Laches, nor can the Crown be compelled to try an 
Cauſe by Ni Prius; and therefore every Cauſe of the Crown in this Court Fa 
be tried at Bar, unleſs the Attorney General allows a Warrant of M/ Prius, which 
implies his Conſent to try the Caule in the Country. Jo 

;5thly, That as in Indictments of Treaſon or Felony, if the Attorney General 
will delay, the Court may give the Defendant Leave to bring on the Trial as the 
ſee fit (and ſo it has been done): So in Indictments for Miſdemeanors, as in chi 
Caſe; the Defendant may in the firſt Inſtance by the Conſent of the Proſecuto, 


and Leave of the Attorney General, carry down the Cauſe to Trial; but it ſhall 


not be allowed by Surpriſe on the Attorney General, as here in this Caſe, and alſo 
without Conſent of the Proſecutor, or any Default in him. | 


* 6thly, It was ordered to be a Rule hereafter, That when an Indictment i re- 


moved hither by the Proſecutor, the Defendant ſhall not carry it down to Trial 


* 


without Leave of the Court on Motion. 
Highmore ver/us Walker. Mich. 4 Ann. B. R. 


IN a Cauſe to be tried at the Sittings, the Defendant entered a Ne recipiatur; 

and the Queſtion was, Whether the Plaintiff could go on at the next Sittings 
without a new Notice? It was agreed, That if no Ne recipiatur had been entered, 
there muſt have been two Days Notice. The Clerks upon the principal Queſtion 
thought no Notice neceſſary ; their Reaſon was, becauſe rhe Defendant himſelf 
had hindered the Plaintiff's Proceeding, and therefore ought at Peril to attend the 
next Sittings. But Holt C. J. contra. The Notice fell to the Ground with the 


Trial: A Rule was made, That where a Ne recipiatur was entered, the Plaintiff 


1 
Hard Action. Vide ante 
644, 648. Pl. 18. 


ſhall give Notice the ſame Sittings, and before they are over, that he will proceed 
to Trial the next Sittings: And it was ſaid, that if a Cauſe be not entered two 
Days before the Sittings, the Defendant may enter a Ne recipialur. 


Dunkly verſus Wade. Paſch. 5 Ann. B. R. 


IN Caſe for negligently keeping his F ire, a Verdict was found for the Plaintif, 
1 and a new Trial granted. But per Cur', Had a Verdict been for the 


Defendant, we would hardly have granted a new Trial, becauſe 'tis a hard 


8. C. Fareſl. 156, 157. 


6 Mod. 22, 222, 242, 
Ante 645. 1 Salk. 258, 


| 273. Hardr. 71, 121. 


Action. 


Ford verſus Tilly. 


„ +: 4 


CTroder 


»Trover and Converſion. 9 
. | | | Lev. 201. Lev. 336. 5 
Arnold verſus Jeffreyſon. Mich. 9 Will. 3. C. B. 1 Ld. Raym. 275. Mod. 187, Kc. 6 Mind, 


151, 170, 212. Vide 
8. C. 5 Mod. 16. Yav = 
| | ; 
| ROVER de ſcripto ſuo obligatorio per quod tent. & obligat. fuit cuidam J. S. Trover de WK ſao obli- 
In Arreſt of Judgment after Verdict for the Plaintiff, it was held good ; for * __ : re 3 
it might be given to the Plaintiff,” and ſo ſhall be intended, and then ic was 247. Holt 498. 
ſeripturs ſuum; and it is no Abſurdity, though it were made by him to another; 
for it is only a Deſcription of the Deed. ; 


Hartford verſus Jones. Mich. ry / B. R. 1 Ld. Raym. 393. 
IN Trover and Converfion the Defendant pleaded, That the Goods were caſt Special Plea in Trove muſt 
away, and they ſaved and detained them till they were paid for their Pains : confeſs a (onverſion. Lutw. 
On Demurrer Holt C. J. held, That they might retain for Payment, as a Carrier 153%: 1 Mod. 244. S. C. 
for his Hire; and Salvage is allowed by all Nations: He that ſerves another Oe JEN. 
ought in Reaſon to be paid for his Service; but the Plea is naught ; for if the | 
Detainer be lawful, he does not. confeſs a Converſion : I never knew but- one 
Special Plea good in Trover, viz. Yelv. 198. And the Rule was in the principal 
Caſe, to waive the Plea and plead Not guilty, Vide 2 Cro. 68, 69, 3 Cre. 
262. 55 bes Tit LOS 2 bb ">. 


Hartford verſus Jones. Paſch. 10 Will. 3. B. R. 


ROVER for twenty Ounces of Cloves and Mace; after a Writ of In- Trover for 92 gabe of 
quiry on a Judgment by Default, Holt C. J. doubted whether it was good, Cloves and Mace, well, 
becauſe it was not ſaid, how much Cloves and how much Mace ; or that it was _— ſhewing how much 
ſo many Ounces commit”; but he ſaid theſe were Incer̃tainties, and that if this ine ill 15 Deibe. Curt. 
was compriſed in another Action, this Recovery would be a good Plea in Bar. Vide 5 Mod, 181, 324. c 
In Detinue, this would be ill for Incertainty ; for the Sheriff could not tell how Lev. 48. 3 Lev. 18. 2 
much of one and how much of the other to deliver. The Court gave Judgment Lev. 85, 176. 2 Vent. 67. 
for the Plaintiff, without taking Notice of another “ Exception, vi. That it tie 79s 1 2 7 8 24-5 
was alſo pro viginti parvis Inſtrument. carpentat”, vocat, twenty ſmall Carpenter's * E-beþ Farell. * 


* 


7 


Tools. 2 Saund. 74. 2 Ven. 76. Style 345. 1 Mod. 2 dec! n Vm 6. Mod. 46. 1 Vent. 317. 
| 2 3s 5 | F912 1 . | 2 vaund. 74. | 
Anonymous. Trin. 3 Ann. Coram Trevor C. 7. At Niſi Prius at F. 6s 
2 Guildhall, ST tn WEE 


Tx OVER lies not againſt a Carrier for Negligence, as for loſing a Box, Where Tr 2 Ya lie a- 
but it does for an actual Wrong; as if he break it to take out Goods, or einst a W * 
{al it. Per Cur?. Paſch. 7 H. 3. B. R. And therefore Denial is no Evidence of Bens z, 5 Med. 
a Converſion, if the Thing appears to have been really loſt by Negligence; but ij DE, 
that does not appear, or if the Carrier had it in Cuſtody when he denied to deliver 

it, it is good Evidence of a Converſion. Per Trevor C. J. 


Where Denial is a Converſion. Vide 10 Co. 56. 1 Cro. 262. 1 Lev. Us: 
1 Danv. 21. 2 Mod. 245. 3 Mod. 2. (1 Mod. 244.) 5 Mod. 426, 2 Show: af. 
148, 175, 213, don ET 6 e e 300 2 


$ „ 


See 1 Mod. 229, 6 Mod. | | Tythes : 


261, 4 Mod. 336, &c. 
8. C, 4 Med. 336to 341. 


Hick ver/us Woodſon. Hill. 8 Will. 3. B. R. 1 1.4, Raym. 1 37. 
8. . ] 
(1) 


County or —_— cannot IN Attachment ſur Prohibition, the Plaintiff declared of a Cuſtom in ſuch 4 
l eable of 1 Hundred, to pay no Tithe for Agiſtment of Cattle barren: Iſſue was taken 
common Right ; otherwiſe Upon the Cuſtom, and found for the Plaintiff, but Judgment was arreſted with 
if not titheable of common this Entry, Et quia apparet Curie Domini Regis hic quod conſuetudo pred, nullius 
Right. Tithe of Agiltment Vigor is in lege exiſtit, ideo fiat Conſullatio, &c. Et per Cur, 
of barren prong * - 1ſt, Tithe of Agiſtment is due of common Right, becauſe the Graſs, Oc. which 
n N 5 © Saund, is eaten, is de jure titheable, and muſt have paid Tithe if cut at Perfection: And 
141, 142. Carth. 392. the Court took this Difference, viz. | 
Comb. 403. Skins 550. That a Hundred or a County cannot preſcribe in a Non decimando, for a Thin 
 Holt671, Caſes B. K. 111. that is in its Nature de jure titheable; fbr, as no one ſingle Perſon, or his Eſtate, 


can; no more, by the ſame Reaſon, can the Hundred, which conſiſts but of 


„ Þ; 6s. many ſingle Perſons Eſtates. Vide March 26. 1 Ro. Ab. 653, 
4 Mod. 336, to 341. _ But of Things which in their Nature are not titheable de jure, a Hundred or 
Lutw. 1316, County may preſcribe in a Non decimando, becauſe they are diſcharged in ſuch Caſe 
| without a Cuſtom. to the contrary, and they do but iniiſt on their ancient Right, 
. Fareſl, 113, 137. and that Cuſtom hath not prevailed againſt it: Ergo the Caſe of Wood, 1 Ro. Al. 


654. Lit. Rep. 152, 153. and the Hearth-Penny, which is but a Modus for it, 
they allowed to be good Law; becauſe Wood is not in its Nature titheable, 
nor within the Reaſon of titheable Things, which come not to Perfection every 
Year. . 1 ey Fox | 


- 


Lied Letccle vert fe. Hill verſes Vaux. Mich. 10 Will, 3. B. R. 1 Ld. Raym. 358. 


Ante 554. | 1 | 8. C. ES | 
Carth. 461. S. C. Ro CNN a Suit in the Spiritual Court for Tithe of Milk, the Plaintiff moved for 
a D. e 8 AZ a Prohibition, ſuggeſting a Cuſtom in the Pariſh; that the gth Day of May 
ond rock Night a at Night, and the 1oth Day of May in the Morning, the Parſon was to have the 


ing after, till a young Lamb whole Meal's Milk, and fo every ꝙth and 1oth Night and Morning, till a young 
yeaned be heard to bleat, in Lamb yeaned ſhould be heard to bleat, in Lieu of all Tithe of Milk. And the 
lieu of Tithe 1 * 5 Caſe of thirty Eggs, in Lieu of all Eggs, was cited 1 Ro. Ab. 648, 651, Et per 
Ar Tithe, Cur”, A Modus to pay one Thing for another, or a Part of the ſame Thing in 
not good, unleſs payable in another Manner, may be good; but a Preſcription to pay Part of the very Thing 
another Manner. Lat. 222. that is Tithe, can never be a good Modus, unleſs payable in ſome other Manner, 
6 Mod. 261. Raym. 277. ſo that the Parſon has a Benefit by it. 3 Cro. 609. 2 Cro. 47. 1 And. 799. Mad. 
: 1 Tn * 229. Hob. 250. Raym. 277. 3 Bulſt. 326. As to the Caſe of the thirty Eggs, 
R he is bound to pay that, whether he has Hens or no, and he muſt pay it at a certain 
Time. But by this Modus the Parſon may have nothing; as ſuppoſe a Lamb be 


heard to bleat before the gth of May. 


| The Archbiſhop of York verſus The Duke of Newcaſtle. Mich. 3 


Ann. In Scacc. 


Modus of B. dure of Ly Preſcribed to pay ten Fleeces of Wool and two Lambs in Lieu of all Tithes; 
Wool and two Lambs, for ' and Price and Bury Barons, were of Opinion this was an ill Modus; becauſe 
- 8 2 i _ *tis one Species of Tithe for another, and there is great Incertainty ; for one 
5 IR os — may be twice as big, and three Times the Value of another. Vide 2 Lulu. 
| 1052. 3 Cro. 786, 276. Mo. gog. 1 Ro. Ab. 649. Dy. 149. Hard. 174. 

Ward Chief Baron, and Smith Baron contra. 1ſt, A Modus is nothing but a real 

Compoſition, for or in Lieu of Tithes, or an annual Profit certain and permanent; 

* P. 637 and they held that the Payment of any one Chattel for. Tithe, was or might be 4 
Payment of Tithe of one good Modus as well as Money; for why might not the * Parſon originally agree [0 
Species not a good Modus take ten Fleeces for his Tithe, as well as a Penny ? They admitted that Payment 


for all. Cro. El.446. Moor of Tithe of one Species, or Payment of a Modus for one Species of Tithe, could 
277, 445. Lutw. 1048, 5 2 - not 
1051. 


[ „ % „1 „„ be Þu 


* 
* 


Variance. 


not be a Diſcharge as to another Species; but they held that this was not a 
Payment of Tithe, nor a Payment for a Species of Tithe ; becauſe it was to be 
paid at all Events, whether there be Sheep or no: And they denied the Caſe of 

1 Ro. Ab. 651. and held it no more uncertain than to pay a Modus of ten Cheeſes, 
which may differ vaſtly, both in Nature, Quantity, and Value; and it tends to 

the Diſquiet of the Country to break in upon Cuſtoms and Uſages; and it ought 
not to be done but on plain and manifeſt Reaſon. 


Startupp verſus Dodderidge. Paſch. 4 Ann, B. R. 2 Ld. Raym. 
15 1158. 3.2 | ALY | 


Modus to pay 25. in the Pound of the improved Rent in Lieu of all Tithes, Modus to LS FA in the 

| was held naught; for that is to riſe and fall as the Land is let, and the Pound of the improved 
Parſon cannot know it: And though a Cuſtom to pay the double Value for a Fine 1 3 ſhould be 
may be good; yet that ariſes to a Man's Contract, which ſhall never be void where froy ed by it. 3 
it may be reduced to any Certainty, and differs from this Caſe of a Modus, which 1043 to 1053, &c. ſupra. 
ought to be as certain as the Duty, which is deſtroyed by it. Holt C. J. dubitante, Ante 5571." 8. C. Rep. A. 
upon a Motion for a Prohibition, | | Q. 60. Lilly Ent. 19. 


— — 1 * 
* 
ltr ed 


PR _—_ 


Ante 434. 45 Z. 


Bragg verſus Digby. Paſch. 10 Will. 3. B. R. 
N Caſe on ſeveral Promiſes by Original, the Defendant without craving Oyer Variance LAS Writ and 
| of the 1 Variance betwixt the Writ and the Count, ſhewing Count not plead- ble without 
particularly wherein: And the Plaintiff demutred; and it was adjudged that craving Oyer of the Writ, 
the Defendant ſhould anſwer over; for he ought to have demanded Oyer of the * Vide Js 497. & 
Writ before he could take Advantage of the Variance; becauſe though the Writ way 5 5 po get Fy 
is in Court, yet being not upon the ſame Roll with the Count, the Defendant S. C. Caſes B. R. 189, 
cannot plead to it without demanding Oyer. os Andrews 76, h 


* 


5 r 


Holman verſus Borough. Trin. 1 Ann, B. R. 2 Ld. Raym. 961. 


RG ovenant, the Plaintiff declared of a Deed of Covenant, 7 0 Date the Deed FEE 5 14 Vear of 
zoth of March Anno Domini 1701, Angod; Regni Milli teriii nunc Regis Angl., our Lord fer forth with the 

Ge. Decinio lertio, arid makes a Profert of wo Deed, with a Cujus dat. ef . f Near of the King alſo, no 

die & Anno ; Upon Oyer craved, the Dd ys dated only thus, viz. the zoth of 1 | 

March 1501, wanting Anno Domini, and likewiſe Anno Regpi. And though it was 

demurred to for the Variance, the Court held it no Variance; for it was implicitly 


— 


13 
* 


Li 


in the Deed. Vide 41 E. 3, 23. 


Incledon verſus Crips. Mich. 1 Ann. B. R. ee 8,0. thr, #7. Halt 200, 
| 2 ED, 2 5 2 Ld. Ray m. 814. | 
IN Debt, the Plaintiff declared on 4 Peecd, hereby the Hefendant covenarted roared) ow 
N Debt, the Plaintiff declared on «Peel, whereby the e Keane tape eee, 
fo pay the FRinblf / / if Wiod Bb Goth Þ of BP Thy eſe oxi 
Pace, and that he delivered Jo ming Feds and one half, wich ce to 1821 th Dee Vanaee 6 ta 
104, The Defendant denaatted, BD df TW eee ene, ene e, 
There can be no Apportiotinient, and the Demand for the half Hundred, is pr rata pager 
WW s | 38 4 92 10 fler the! 0G , 111 ick. 1 Salk, 
emanding more than can be due by the Contract 3 and tflien the Queſtion Was, 139. 1 Lutw. 459, 539. 
Whether a Remittitur could be entered for that, and Judgment given for the reſt. 2 Vent. 129. 1 Show. 8, 9. 
Et per Holt C. J. . | ro, Car. 137, 436, 437. 
Where the Sum demanded depends on the Deed itſelf, and on nothing ex- = gore er * f * - 
Fugen, as in Caſe of Debt or Covenant to pay 20 l. there can be no Remittitur; Sid. 4%. N 
or the Variance which is made is conſiſtent with the Deed upon which the Duty * P. 659 
that is demanded entirely depends; otherwiſe where it may be more or leſs by | 


Vor. II, | 31 Matter 


* * 
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© Variance. 
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a ed 


Matter extrinſick ; as in Debt for Rent, or in the Caſe at Bar; in that Caſe if 
more be demanded than is due, it may be remitted ; for the Variance is not in. 
conſiſtent with the Deed : And as the Plainriff is to recover on Trial what appears 
on Evidence to be due; ſo on Demurrer he is to have Judgment for no more 
than he ought to recover, and may remit the reſt, Vide Hob. 178. Dy. 65. Yely 
66. 10 H. 6. 5, 1 Saund. 206, 286. | "ts 


Vide ante 564, 600. : | Re, e = 
6 Mod. 42, 132. Far. Chetley verſus Wood. Mich. 2 Ann. B. R. 


120, 121, | 5 | 
(4) IN Debt upon a Recognizance, the Plaintiff declared as on a Recognizance 
Recognizance in C. B. 1 acknowledged in the Court of Common Pleas, coram G. Treby, Mil. & ſocis 


taken at a Judge's Cham- ſuis; Nul tiel Record was pleaded, and the Record produced was a Recognizance 
ber pleaded as taken in taken before Mr. Juſtice Nevil, at his Chambers in Serjeants Inn, and by him 
Court yrs 1 brought and delivered into Court; and it was adjudged that the Plaintiff has 
hs ot 3 failed of his Record: For the Record is ſuch as it is entered upon the Roll, and 
ecognizance of Bail in in Pleading muſt be ſo deſcribed : Accordingly the Court of King's Bench do 
C. B. binds from the Cap- enter all Recognizances as taken in Court, but the Common Pleas enter ſpe- 
tion, in B. R. from * cially; ſo that their Recognizances bind from the Caption, ours from the Time 
1 Cie of Entry; alſo upon theirs a Scire facias lies in either County; But on a Recog- 
4: 3 ws nizance in B. R. in the County of Middleſex only; therefore theſe differ in Sub- 
ſtance; and as to the Uſage of declaring this Way, which was inſiſted on, the 


Chief Juſtice ſaid it was againſt Law. 


Roberts verſus Harnage. Mich. 3. Ann. B. R. 2 Ld. Raym. 1043, 
| 8. C. 


teh N Debt upon a Bond, the Plaintiff declared, quod cum the Defendant apud 
Bond to A. in 40 l. fol- London, viz. in Paroch. beate Mariæ de Arcubus in Warda de Cheape per ſcrip- 
| _— his _—_ 2. * tum ſuum obligatorium conceſſiſſet ſe teneri to the Plaintiff in 40 J. ſolvend. to the 
1 Plaintiff, Cc. the Defendant craved Oyer, and the Bond was to the Plaintiff to 
8. C. 6 Mod. 228. Pay 2 8 his Attorney or his Aſſigns; and was dated at Port St. Davids in 
the dies. | 5 
The Defendant pleaded theſe Variances in Abatement, and upon Demurrer 
the Court held, | : . ” | 
iſt, That the firſt was no Variance; for Payment to the Plaintiff, or his At- 
| torney is the ſame Thing: The Teneri made it a Debt“ to the Plaintiff, and in 
P. 666 Conſequence it may be paid to him; a Solvendum to any Body elſe would be re- 
| | pugnant. Vide 4 Ed. 4. 29. Sid. 295. 2 Keb. 81, But Payment to the Plain- 
e Attorney or his Aſſignee, is the ſame Thing. 
_ 2dly, The ſecond Variance was held fatal, tho' it was objected that the Place 
was only uſed as a Venue, for the Dating made the Bond local; and it is not a 
Bond dated at London, becauſe there is an expreſs Date at Port St. Davids; but 
the Plaintiff might have declared, that the Defendant apud Port St. Davids in the 
Eaft-Indies, viz. apud London. in Paroch', &c, for that was only uſing London, &c. 
for a Place of Trial. Broderick pro Quer. Parker pro. Def. 


Darby verſus Anely. Trin. 4 Ann. B. R. 2 Ld, Raym. 1170. 8. C. 
(6) 


Writ of Error of a Record 
per billam, the Record 


Writ of Error was brought of a Judgment in C. B. reciting, quia in Re- 
cordo & proceſſu ac etiam in redditione Judicii loquelæ que fuit in Curia nf- 


returned per breve de Pri- Ira per Billam, The Record was Attachiatus fuit per breve de Privilegio e Curia 
vilegio, quaſhed. hic emanan. ad reſpondend. the Plaintiff an Attorney of that Court juxta liberta!es, 
— Sc. de placito tranſgr. ſuper Caſum; and the Writ of Error was quaſhed for this 
Variance. Vide Lutw. 1634, 1637, 905. nA 
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Domina Regina verſus Dr. Drake. Mich. 3 Ann. B. R. 


NFORMA TION for that the Defendant bein 


1 PREY (7) 
Ne at toms g evilly diſpoſed to the Information for a Libel, 
Government, did make a Libel, in which Libel were contained divers ſcan- Variance in the Word nor 


dalous Matters ſecundum tenorem ſequent”, and in ſetting forth a Sentence of the for nor held fatal upon 
Libel, it was recited with the Word nor inſtead of mot ; but note, the Senſe was E'\4ence. See 6 Mod. 168. 


not altered thereby. The Defendant pleaded Not guilty ; and this appeared upon Raym: 74. Tenor imports 


Evidence, a Special Verdict was found. Et per Curiam ; Aa true Copy. 1 Keb. 531. 


: a F © Fareſl, 101. Hob. 59. 
iſt, Cujus quidem tenor imports a true Copy. Vide Reg. 169. 8 Co, 78. Co. 1 Sid. 148, 153, 217, 


Ent. 308. 2 Saund. 121. in bac que ſequitur forma, 5 Co. 53. Tenor is a Tran- 8. C. 3 Salk. 224. Rep. 
25 and implies the very ſame. my A4. Q78, * Holt 
2dly, They held that this was not a Tenor, by Reaſon of this Variance, for 347 » 343» 350» 425- 
nt and nor are different; different in Grammar and different in Senſe : And 
Powys J. held as to the Point where literal Omiſſions, Ic. would be fatal, that 
where a Letter omitted or changed makes another Word, *tis a fatal Variance 
otherwiſe where the Word continues the ſame : And in the principal Caſe, no * 
Man would ſwear this to be a true Copy. 5 
* zdly, The Court held, That there was a Difference between Words ſpoken „ p. 661 
and Words written; of the former there could not be a Tenor; for there was no In declaring for Words 
Original to compare them with, as there is of Words written; and tho? there ſpoken, Variance in Omiſ- 


has been Attempts to plead a Qorum Tenor of Words ſpoken, it has never been ſion or Addition not ma- 
allowed ; and therefore where one declares for Words ſpoken, Variance in the 370 gt ifthe Words proved 
| . , k 3 ? R actionable; otherwiſe 

Omiſſion or Addition of a Word, is not material; and it is ſufficient if ſo many in Tenor of Words writ- 
of the Words be proved and found as are in themſelves actionable. Vide Dy. 75. ten. | 
3 Cro. 503. Hard. 470. Otherwiſe in Debt upon a Bond; for upon Non eſt faftum, 
any Variance is fatal. | 5 | 

4thly, Holt C. J. held, That in pleading there were two Ways of deſcribing In pleading a Libel may - 
a Libel or other Writing, by the Words or by the Senſe : By the Words, as if be {et forth in hzc verba, 
you declare of a Libel cujus tenor ſequitur, Sc. or que ſequitur in bis Anglicanis bl dy > Senſe and Sub- 
verbis ſequentibus, you deſcribe it by its particular Words, of which each is ſuch EE 
a Mark, that if you vary, you fail in making good their Deſcription. Vide 
Dy, 203. If a Man bring Treſpaſs quare clauſum fregit, and ſets forth Abut- 
tals and Bounds, and fails in proving them, he 1s gone; and yet he needed not 
to have deſcribed it after that Manner. 2dly, You may deſcribe it by its Senſe - 
and Meaning; thus it is a good Information to ſhew, That the Defendant made 
a Writing, and therein ſaid fo and ſo, tranſlating it into Latin; in which Caſe, 


Exactneſs in Words is not ſo material, becauſe it is deſcribed by the Senſe and 
Subſtance of it. F | 


* di bh a Pp. 662 
3 Verdicts. I | _ Vide Co. Lit. 226. 
1 Saund, 230. 2 Saund, 


Buxendin verſus Sharp. Paſch. 8 Will. 3. C. B. 97. 171, 255. Raym, 


| 193. 5 Mod. 351. 

T HE Plaintiff declared that the Defendant kept a Bull that uſed to run at IF 
Men; but did not ſay, Sciens or Scienter, &c. This was held naught after 

a Verdict; for the Action lies not unleſs the Maſter knows of this Quality, and 


ve cannot intend it was proved at the Trial, for the Plaintiff need not prove 
more than is in his Declaration, | | 


Jenkins verſus Turner. Mich. 8 Will. 3. C. B. 1 Ld. Raym. 109. 

T HE Plaintiff declared that the Defendant kept a Boar ad mordend* animalia Addion for — a Boar 
conſuet, and knew of this Habit, and that the Boar did bite, Fc. This ad mordend' animalia 

= held good after Verdict, though it was objected that theſe Animals may be Lonſuct. held well after 


"gs or Mice, Ec. for we muſt intend there was Proof of biting ſuch Animals Lau. 399. 8.C. 3 82.1 


alk. 13 


* 


. 
— 
—— —— gre AR 


RET LL 


1 ; — © — — cv — 
— — — — — — £9521 a 4 
ks * om _ — — — 0 N 
* Geng - - — — — — J —— — — —  __ — — 3 3 — —_— act 
— — * oy . —— * >. . — — — — — er es Rear A At — — 42 — — = 3 = \ 
- y * U : — OA ws ——— — — = . — > 8 2 — * 8 KEN 
r 2 7 — * — — — n — — er_r—n > rg - - . — - _-__ = = 2 7 = 
n a — = — — — — - — —— — ——— — 3 — os PIE REES ed . 5 —— gg — 5 og — 8 3 = 
— * 52 nod — * 5 _—_— . — — 2 K — — — — - e = — 2 — = 4 2 5 = 7 _ E 5 — — = 
. I Df TIED FIERY > 2 — — — EEOC TECTED En TE EIT — 2 SAR ˙ te — þ — 5 2 — res 
2 * * "oct _— - — > 5 1 we * - \ Aa * WIS i 2 = 1 8 ” 2 4 — 4 = 2 2 2 5 8 a 
— — 1 — 1 5 eg WI” Es ap} IS K 2 DNL — 0 tra: 8 = uy - 7 —— 1 Þ —— 2 = OS 7 Ia „ A — 
Fe rr „„ Sos T7 CITY n F HO 8 25 —— , * 4 p — 
. 84 — — — — 5 * 8 - — * 
— — — ——. PA — . «RE OY — — K* Ly b 4 
— Dr . or 20 —— g * . Mt — 0 * 
W 2 — 1 * — 9 2 25 — yi - 5 a = oe 
. — —— ——öö—— — - val ol 
- — oF 8 =. — 5 — 


— ro 2 
—— 4 e Ne 

Wr ok = " — < £ * . 2 

G _ : * : 

Rs bs 2 . 2 

8 2 RN 2 ve W 
© 7 9 e — 
pay 


2 — 
3 


— 


* 
* 
» 
PPP 
2 8 —— . _ * 
— —— 2 — — 

2 —— 4 \ 

op? . _— py 2 wil 

. Sager" 22 — * 
4 AW 2 — — 

— FE > 

- — — ———_— 

nerd ener = Tj GS 
B —uæU— 5 


I r — A — 
— 
LINE — gre one A; 
„ Ü——-— rr rn 8 
8 8 5 
* 
r 
. == 


Verdicts. 


——Q_— ä 


—— 


as will ſupport the Action, otherwiſe the Judge and Jury would not have con- 
curred in this Verdict, whereby the Plaintiff recovers Damages.: And as to ano- 
ther Objection, viz. That the Defendant cannot know what Animals he is to ge. 
fend againſt ; *twas anſwered, That no Evidence can be given of killing any Ani. 


mals but what he has Knowledge of. 


Acton verſus Eels. Mich. 8 Will. 3. B. R. 


SY "I | : . Ps. 3". I 
wen in Treſ. IN Treſpaſs for Aſſault and Battery, and Verdict for the Plaintiff, it was moy 
al: Lad 2 8 am in A of Judgment, that the Time laid in the Declaration was not an 
come, it ſhall be intended come, Et per Cur', Then it is a Time impoſſible, and the Jury muſt be ſup- 
another Lime was proved. poſed to give Damages for another Treſpaſs; and it is as if no Time had been 
W alledged; otherwiſe if the Time had been laid after the Action, and before the 
| Verdict, for that ſhall be intended to be the Treſpaſs that was given in Evidence, 
and that was after the Action brought; and ſo it is where it appears that the Jury 
give Damages for a Time not come, as in 2 Saund. 169. where the contrary can- 
* P. 663 not be intended, 3 Keb. 304. in Point. Judgment for the Plaintiff. Then Nor. 
„„ they moved that they might have Leave to enter the Judgment as of the pre- 
ceding Term, becauſe the Plaintiff died ſince the Verdict. Curia, Enter it as you 
can, but at your Peril, we give no Leave nor Directions about it. 


Roe verſus Gatehouſe. Mich. 8 Will. 3. B. R. 1 Ld. Raym. 145. 
8. C. 


8 Count cured & SSUMPSIT, quod cum the Defendant was indebted to him in 5 J. for 
by Ver = hv | Late. Money lent, and promiſed to pay; Cumg ; etiam at the Requeſt of the De- 
_ ag . 5 413 fendant the Plaintiff found Horſe-meat for F. S. ſuper ſe Aſſumpit ; and ſays not 
141, 142, 195. Carth. that the Defendant ſuper /e Aſumpſit. A Verdict being for the Plaintiff and en- 
379. 8. C. 1 Lutw. 234. tire Damages, and a Writ of Error brought in B. R. relying upon 3 Cre. 913. 
6 Mod. 227, 268, &. and Ney 50. for J. S. might as well be the Perſon promiſing as the Defendant ; 
F Wn. ** 8. * and the Promiſe is the Giſt of the Action; and an Incertainty in that cannot be 
3h. v Saund: ö, 7 Cured by Intendment after Verdict. Sed per Cur', It being faid poſitively at 
Comb. 404. firſt, That the Defendant ſuper ſe Aſumpꝑfit, and then cumq; etiam, Sc. the ſame 

Nominative ſhall go to all the Promiſes; and by Reaſon of the Word Eriam, it 

cannot be intended of a Promiſe by J. S. for he had not promiſed before. 


Judgment affirmed. Vide Sid. 292, 306. Lutw. 125. 3 Co. 703. 


Prince verſus Molt. Paſch. 9 Will. 3. B. R. 1 Id. Raym. 248, 
” & C 
(5) 


Judgment arreſted becaule I N Caſe the Plaintiff declared, 20d cum quer 3 Fulii poſſeſſionat fuiſſet de quo- 
= kar wr Fg _— dam clauſo prati preditt. defend. 3 Auguſti erexit novum molendinum & aquan 
164, 1 15 2 Saund, 171, currentem fecit inundare per quod inundavit clauſum ſuum prædict. per qued totun 
i Vent, 10, Carth. 386. um & proficuum inde eodem ſecundo die Julii uſque tempus exbibitionis bille predict. 
b 8 _—_— verſ. amifit : Verdict pro Quer. and entire Damages; but Judgment was arrelted ; tor 

Joultin. 2 Mod. 154. an Erection on the 3d Day of Auguſt, might make him loſe a particular Gain or 
Comb, 442, 443.8: ©. Profit from the 2d Day br ahh, as if he had laid in the Meadow for Hay. But 
by an Erection on the 3d Day of Auguſt he could never loſe totam uſum & pro- 

| ficuum from the 2d Day of July; therefore he has recovered more Damages than 


he ought, and this Caſe is not to be diſtinguiſhed from Moor 887. Hb. 189. 


0 V. 664 * Eaſt verſus Eſlington. Mich. 1 Ann. B. R. Vide zhis Caſe, T 
(6) ; Bills of Exchange. Vol. 1. Pag. 130. pl. 14. 


— 14 | Crowther ver/us Oldfield. Hill. 4 Ann. B. R. Vide 751 Caſe, Title 
! | — | . Jeofails. Vol. 1. Pag. 364. pl. 5. 2 Ld. Raym. 1225. 8. E. 

| | (7) HE RE \ ng will aid a Title defectively ſet forth, but not de- 
| | IVE in it 0 g P Hadley 


* 


1 


View. 


—_ 


0 / 
2 4 4 


Hadley verſus Stiles. Mich. 9 Ann. B. R. 


8 
EBT on a Bill penal for 300 J. The Defendant pleaded Nil debet, and the In Debe 1 425 Bill and 


Plaintiff took Iſſue thereon, and the Jury found Nil debet for 2001. and Nil debet pleaded, the 
Babes as to 100 J. Mr. Lutwyche urged, That this Plea, Iſſue and Verdict were Jury find Nil debet to 


immaterial, and that the Debt could not be apportioned. Et per Cur, The Plea Part and Deber to the reſt, 


f , es ell after Verdict. Vid 
was ill, but the Verdict has made it good: We will intend 200 J. paid, and an 4 ivy 3 35 
Acquittance under Seal produced in Proof thereof; and the Jury may as well 3 Lev. 55. 2 Saund, 255, 


apportion here as in Debt on a Simple Contract, where they may find Nil debet 308. 
for Part. Vide Mo. 957. 1 Rol. Rep. 257. | 


—— c 
—_— —— 


3 


| | Vide 1 Show. 3. 2 Lev, 
Kempſtet verſus Deacon. Paſch. 8 Will. 3. C. B. . 


A is grantable, but that js only where the Title is in Queſtion, (1) 


Anonymous, Trin. 10 Will. 3. B. R. 


T was ordered, That when in Order to a View, the laſt Juror is withdrawn, Method 3 in 
the Plaintiff ſhall take out a new Diſtringas, amolo the laſt Man of the Panel, Caſe of a View. 2 Saund. 
to diſtrain the other twenty-three, with an Apponas etiam decem tales. At the * N Mod. 211, 265, 
Trial of this Cauſe for Want of a full Jury upon the principal Panel, ſome 103, beg og 7 
Tales-Men were ſworn and had the View, but the Diſtringas was returnable as an © 
original Diſtringas and ſo many of the principal Panel left out, who were not at 

the View; of which the Defendant complained, and would have ſet aſide the 

Trial for Irregularity ; but becauſe no Yenire appeared to the Court, and the 

atter ſtood upon Record as an original Trial, and the Want of. a Venire was 
helped by Verdict; and becauſe the Cauſe was tried by thoſe that were fitteſt, 


viz, thoſe who had the View; the Court would do nothing in it, but ordered the 
other Courſe for the future. | | 


Anonymous. Mich. 4 Ann. B. R. 
PER Helt C. J. Before we make a Rule for a View, the Venire facias muſt 


* 
be returned, and then we may make a Rule, that ſo many of the Panel ſhall 
view the Premiſes. 5 - 
* illeins in 
Uilleins and Uillenage, p. (£66 


Smith verſus Brown and Cooper. 2 Ld. Raym. 1274. 


HE Plaintiff declared in an Indebitatus Afſumpft for 201. for a Negro Indebitatu. Aq. 
ö ſit f. 
fold by the Plaintiff to the Defendant, viz. in Parochia beate Marie de a Negro fold. Q Wie: 


| d. Q Whe- 
2 in Warda de I and Verdict for the Plaintiff; and on Motion in ther Inheritances, or not? 
treit of Judgment Holt C. J. held, That as ſoon as a Negro comes into Eng- © C. Holt 495. 

land, he becomes free: 


One may be a Villein in England, but not a Slave. E- 
ber Powell J. In a Villein the Owner has a P „ but it is an Inheritance; 
n Ward he has a Property, but it is a Chatte! real; the Law took ,, © 
10 Notice of a Negro. Holt C. J. You ſhould have averred in the De-: V***: 4 Ante 411, 510. 


ration, that the Sale was in Virginie, and by the Laws of that Country, * 
egroes axe ſaleable; for the Laws of England do not extend to Virginia, being 
* conquered Country, 


v their Law is what the King pleaſes . and we cannot take 
ol. II. 5 K Notice 
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Notice of it but as ſet forth; therefore he directed the Plaintiff ſhould 
and the Declaration ſhould be made, That the Defendant was indebted to the 
Plaintiff for a Negro ſold here at London, but that the ſaid Negro at the * 
of Sale was in Virginie, and that Negroes by the Laws and Statutes of Virginia 
are ſaleable as Chattels. Then the Attorney General coming in, ſaid, they were 
Inheritances, and transfetrable by Deed, and not without: And nothing was 


done. | 


amend, 


Vide g Mod. 186 17. Smith wverſur Gould, Mich, 4 Ann. B. R. 2 Ld. Raym, 1274 
/ 1 . 5 4 a | | „ 
2 Lev. 201. 3 Lev. 336. | 


| 8. C. 
| (- 2 


o | | | Trover lies not for a Ne- ROVER for ſeveral Things, and among the reſt de uno AEthiope Vocat, 


| | | gro; but in Treſpaſs a Negro, and on Not guilty pleaded Verdict-was- for the Plaintiff _ 
| 
| 


quare captivum ſuum ſcveral Damages; and as to the Negro 30 l. And it was moved in Arreſt 
e e Lu Judgment, that Trover lay not for a Negro, for that the Owner had not an bu 
Negro. Differences be- ſolute Property in him; he could not Kill him as he could an Ox. Contra, It 
tween Property in Things was ſaid Property implies the Right of having Dörr 0 and diſpoſing; but 
| 5 having a yatural Exiftence it does not always imply a Power to deſtroy; this Power Holds in Beaſts 
| ren N on N. Fowl and F iſh, which were made the Property of Mankind by the Act of God. 
''s p 665 Es and have a natural Exiſtence, but not in Things incorporeal, which conſiſt iy 
„„ jure tantum; for this being a Property ex Inſtituto only, the Owner has only 2 
Power according to the Meaſure of this inſtituted Right : And it was inſtanced 
in the Caſe of a Common, a Way and a Ward. On a Ca. Sa. the Plaintiff has 
an Intereſt in the Body of the Priſoner as a Pledge not to fell, but to keep, 
and it goes to the Executors. Hob. 61. In a Servant to work him; in a Captive 
do ſell him. Reg. 102. F. N. Br. 88. 4. B. N. C. 295. Bro. Property 38. 1 K. 6. 
c. 5. in Raſt. 219. Cot. Abb. 460. That the Writ de Nafivo babendo muſt lay 
111 5 the Explees of a Villein in working and taxing him at Will. Co, Ext. 406. That 
Fi} by the Law of Moſes a Man may be a Slave, and a Slave was a Chattel, his 
] | Servus prædialis and per- Maſter's Money, Exod. 20, 21. That by the ſame Reaſon there may be a Servus 
118 fonalia. 3 Lev. 336. Hob. prædialis, i. e. a Villein. One may be a Ser vus perſonalis, and that firſt a Captive 
283. Vide March 12. and afterwards a Villein. Hob, 97. Br ownl. 78. A Villein In Groſs is a Chattd, 
Raym. 16. Cro. Car. 19, for he is of a periſhable Nature, and cannot endure for ever, So is Fitz, Di. 
391, 545. Cro. El. 1 1 continuance 16. Br. Villein 60. As Villeins are regardant to Land it is a different 
545. Cro. Jac. 262, 43. Thing, and in that reſpect they are Inheritances, and ſo are the Charters. Every 
| Villein is intended in Law regardant ; the Writ in the Regiſter therefore ſup- 
ſes him to be vativum ſuum, but before he was a Villein he was a Captive, 
and then a Chattel. Laſtly, It was inſiſted, That the Court ought to take No- 
tice that they were Merchandize, and cited 2 Cro. 262, The Caſe of Monkeys, 
2 Lev. 201. 3 Keb. 185. 1 Inſt. 112. If I impriſon my Negro, a Habeas Corpus 
will not lie to deliver him, for by Magna Charta he muſt be Liber homo. 2 Inſt. 
45. Sedcuria contra, Men may be the Owners, and therefore cannot be the Sub- 
LE ject of Property. Villenage aroſe from Captivity, and a Man may have Tre. 
3:1 paſs quare captivum ſuum cepit, but cannot have Trover de gallico ſuo. And the 
1 Dn ſeemed to think that in Treſpaſs quare capivum ſuum cepit, the Plaintif 
might give in Evidence that the Party was his Negro, and he bought him. 
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* P6658 | 5 
| 1 Lev. 149. 2 Lev. 237. | 
| Cro. Car. 278. Raym. 67, | Uilne. | 
| 417, &c. | ol. |; | 2 
i Wilſon 159. 8. 7. Seaman verſus Ling. Mich. 6 Will. 4. B. R. 


TY | | J | 
If the Defendant be à Bar- I F the Defendant be a Barriſter, he may have the Viſue changed to Middlſs: 


„h f f 4 nf 
2228 be may In Trin. 2 An. Wilcocks, an Attorney, was ſued by Bill of Privilege, and 


Middleſen. © the Action was laid in Suffolk; and upon Motion the Venue was changed Into 
See 1 Mod. 64. 2 Show. Middleſex ; and vide 2 Vent. 47. If an Attorney being Plaintiff lay his Action 1. 


Woe 2. 1, 16, 29. 298. Middleſex, the Venue ſhall not be changed wi if " ** 


, Anonymous 


| Anonymous. Paſch. 8 Will. 3. B. R. 


YER Holt C. J. The Motion to change 4 Venue ought to be within ciant 4 2 
F Days after the Declaration delivered bs this Rule is not always Air — - 3 * change 
adhered to. But Trin. 7 W. 3: B. R. It was ſaid by Afton, one might move == otight to be 
to change the Venue at any Time before Judgment ſigned, which Holt C. J. 
denied, ſaying, heretofore it was never granted after the Rules for Pleading 
were out. e 1 


The Duke of Norfolk ver/iis Aldefton. Paſch. 5 Will. 3. B. R. 
Motion was made to change a Viſue in an Action of Scandaluni Mignatum vie tered I 1e 
A upon the common Affidavit, inſiſting on my Lord Shaftſbury's Cale 2 2 . of 
192, 198. but it Was denied; for in my Lord Sbafiſbury's Caſe, it was on an Scandalum Magnatum. 
Affidavit of the vaſt Intereſt he had in the City, and the Unlikelineſs of an Vide 1 Lev. 56, 149. 
impartial Trial; but we will not deprive the Plaintiff of that Benefit the Law g 5. 17 5, 12 th 
: 1199+ 1 1a 7 | | . | . 8. C. Carts 
| no 4 1 where he pleaſes, for the ng of the De- 400. Caſes B. R. 121. 


Note; At Common Law, all Actions were laid in the 


1 ro * C 1 pu t 
there might be a Jury de vicineto. Proper County, that 


Anonymous. Mich. 16 Will. 3. B. R. P. 669 


T Nan Aion on the Caſe againſt the Drawer of a Bill of Exchange who lived where Bug“ 
at Briſtol, and drew the Bill there, a Motion was made 8 ron: 5 8 
but it was denied, for the Perſon upon whom the Bill was drawn, lived in Lin ariſes in two Counties, the 
don, and there was the Refuſal, and that muſt be proved to make the firft Drawer Plaintiff may lay it in 
liable; for where Evidenee neceſſary to ſupport the Action ariſes in two Coun- _ Ys. Os. 
ties, the Plaintiff may chuſe which he will ; and this is the Ground of the Rule, 8 * 
That if the Plaintiff will be bound to give ſome material Evidence in County ee 
where the Action is laid, the Court will never change the Venue. Et Paſcb. 10 5 
W. 3. B. R. In Trover and Converſion the Defendant had Leave to change the 
Venue, and the Plaintiff moved to ſet that aſide, offering to be bound to give CN OS 
Evidence in the County where the Action was laid : Upon Inquiry the Court : 
found the Plaintiff was Aſſignee of Commiſſioners of Bankrupts, and could prove 
the Aſſignment in that County. Per Holt C. J. The Whole is tranſitory «; Et per 
Cur, The Converſion is the Cauſe of Action; and not the Aſſignment; and 
you are in Place of the Commiſſioners, and the Venue was according to the 
Rule. And Paſch. 12 W. 3. B. R. it was held, That where a Rule is made to 
change a Venue and afterwards the Plaintiff would bring it back again, the Rule 


i mult be, dare aliquam evidentiam de materia in exitu, in the irt 
; Action was brought. W 1 T1 125 3: ig 2 the e where the 
Dominus Rex verſus The Mayor of Oxford. Paſch. 13 W. z. 


N Caſe for a falſe Return, the AQ Son was laid in Suf ind the Defend 
| now it might be laid in Middleſex ; and gave as one Reaſon, Thx 13 
vg not conſent, and therefore nothing was done; becauſe he had "6D 
Right to lay it in either County: n = —— 


. 
ſupra. Raym. 33. 


Crocket's Caſe. Trin. 3 Ann. B. R. 3. C. 6 Mod 
| e. © 175. 
| (6) 


HE Plaintiff declared of a Promiſe in Staffordſhire, and th 7 
| - e Declarati 
* Ry delivered in Eafter-Term : Chetham moved to change the Ns Bi 
t w J . (The -Motion being in Trinity-Term) Unleſs it appears upon the 


: Face 


tw. 345-5 Co. 2, 3, 4, 
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Viſne. 
* P. 670 Face of the Declaration, That the Plaintiff was not intitled to a Plea to * enter, 


we expect an Affidavit when the Declaration was delivered, that thereby the Cour 
may be aſcertained. | 


Sir Samuel Gerard's Caſe. Mich. 3 Ann. B. R. 


3 Saund. 229. N Action of falſe Impriſonment againſt the Sheriffs of London was laid in 

ym. 33. Middleſex, and upon the common Affidavit a Rule was made that the 
Venue ſhould be changed to London; but then it was ſaid that the Officer of the 
Counter was ſubject to the Sheriffs, and ſo there could be no good Trial, for 


which Reaſon it was removed back to Miadleſex. 
IT Heathcoat's Caſe. Paſch. 4 Ann. B. R. 


— — = 


"2 


Venue e in N Action againſt a Lighterman for not delivering Goods, was laid in Lon. 
Aktion againſt a Lighter- . don, where they were to be carried. It was moved to change the Venue, 


man, &c. for Goods loſt. becauſe the Damage and Neglect was in Kent; ſed non allocatur; for the Neglect 
Vide 1 Lev. 307. is tranſitory, and not material where it was, and the Court will never change a 
1 Sid. 87. Venue for a Carrier, which is the ſame Caſe; otherwiſe perhaps in Deceir. or 
| where there is an actual Misfeaſance. Sed per Holt C. I. Mich. w I 2 
B. R. fuit dit, That in an Action of Eſcape, it is not the Courſe to change 
the Venue. | | 


Knight verſus Farnaby & al'. Paſch. 5 Ann. B. R. 


FRE AR. Knight, Clerk of Aſſiſe of the Norfolk Circuit, brought an Aci 

| . . Knight, Clerk o iſe of or folk Circuit, brought an Action of 
93 IVI Aſſault and Battery againſt Farnaby and others, for a Battery committed 
and the Venue ſhall not in Kent, and laid the Action in Middleſenx: Upon the common Affidavit the 
be changed. 1 Lev. 2071 . Viſue was changed, and upon the Motion of Mr. Knight, that Rule was {et aſide, 
1 —_— 4 x 824. and the Viſne brought back again. Ei per Holt C. J. In Strictneſs of Law, an 
; 16. 5 Mod. 223. S. C. Action for a tranſitory Matter, as Battery is, may be laid any where, If by Lay 
Holt 712. the Place were material, the Defendant might give in Evidence, as he does in 
Practice of changing the criminal Proſecutions, that the Battery was done in another County: However 
Viine in gy el _— it is now allowed and become the Courſe of the Court to change the Venue for 
_ 3 the Defendant upon the common Affidavit; a Practice which, as he had heard 
by old Practiſers, came up firſt in King James the Firſt's Time; but that Rule 
had never obtained in Caſes of privileged Perſons, as Barriſters, &c. who are to 
attend at Weſtminſter ; and therefore have the Liberty of laying their Actions in 
| Middleſex: Sp it was held in the Caſe of Mr. Thompſon. againſt Scroggs, The 
p. 671 Plaintiff is an * Officer, he is bound to attend the Aſſizes at Norfolk, and to at- 
«of fend. of Famer to return the Poſtea's. By the Statute of Mieſtminſter _ 

3 are by arii habeant Clericos ſuos irrotulantes; and in Dyer, upon a Queſtion who ſhou 
T Paloa's in Cale both the Jultiges of Altlze * the Day in 
Bank, *twas held the Clerk of Aſſize ſhould return them. Therefore he is Clerk 
to the Judge of Aſſize, and a Miniſter here above to attend upon Trials ordered 
by ſuperior Courts, upon Writs of Ni Prius iſſuing out of thoſe Courts. Et 
per Pawel J. The Privilege extends to Judges Clerks, as well as to Serjeants at 
Law, Barriſters and Attornies, for they are bound to be in Middleſex to attend 
their Maſters, and fo is the Clerk of Aſſize; that the Clerk of Aſſize was the 
Clerk of the Judge of Aſſize; and fince the Statute has allowed the Judge of 
Aſſize to have a Clerk, they ſhall not be obliged to return the Paſtea's them 
ſelves, but the Clerk of Aſſize ſhall attend at maler to return them. 


* ul 
' TER 


Univerſities and Schools, &c. 
Hinton vers Hern. Mich: 8 Will: 3. B. R. rn A 


INTO N was libelled againſt iri the Univerſity-Coutt of Oxford; feciting yi cn, . f, ds 
H the Statute of E. 6. and Car. 2. And the Cuſtom of the Univerſity 15 ITE 1 
have but four Taverns, and that he fold Wine without their Licence, in Con- Penalty of a Statute. 
tempt of the Laws of the Univerſity and the ſaid Statutes ; and becauſe a Pe- 
nalty is inflicted by the ſaid Statutes, arid they cannot hold Plea for ſuch Penalty; 
2 Prokiibition was gratited. ; 
| | a WY a Py 
Matthews verſus Burdett. Hill. i Ann. B. R. 8. Cs 
N a Prohibition the Plaintiff declared, That whereas by the Common Law it Argued — 4 Prohi⸗ 
was lawful to teach others, and inſtruct them in any honeſt Art or Science, bition lay to the Eccleſi- 
and that Teaching eſt res mere laica, Ec, Yet that he was ſued in the Spiritual ewes: yt ar arr Bog 
Court for teaching Children in the Elements of Grammat, without Licence eee Bow the Drdi.. 
from the Ordinary : On Demurrer it was inſiſted for the Plaintiff. | nary before the Act for 
iſt, That the Law favours Means of Livelihood; that Grammar was equally preventing the Growth 
uſeful to all literate Profeſſions, and that a Lawyer or Phyſician could be no - 4 per Gyre, 8. . 
more without it than a Divine. That all the Colleges in the Univerſity were 37 
lay Corporations ; that tho' the Members of the College might be all of them 
Spiritual Perſons, yet the Corporation was Lay and Temporal ; becauſe the In- 
ſtitution and End was Temporal, viz, to advance Learning, which ſhews that a 
Schoolmaſter is a Lay Employment, and was formerly under the Care of the 
Civil Magiftrate. Stillingfleet's Orig. Brit. 210, 212, 213. That the Common 
Law takes no Notice of it but as Temporal. Vide 11 f. 4. 47. Poph. 170. 
| Reg. 35. And that the only Mention of it before the Reformation, is Amo 
Domini 1408. Per Lyndewode 282. That Schoolmaſters permit not their Scho- 
lars to diſpute of Religion, under Penalty of being cenſured for Hereſy, to which 
every Body was liable; which Proviſion was to prevent the ſpreading of Wick- 
life's Doctrine: That no Law or Canon required a Licence till the Council of 
Lateran, Anno Domini 1215. Decret 6. Tit. 5. cap. 1, 2, 3. and that is, That 
there ſhall be a Schoolmaſter in every Cathedral, and that he ſhall be licenſed 
by the Biſhop. That the ſeveral Acts of Parliament which require the School- 
maſter's taking a Licence from the Biſhop, ſhew it was not neceſſary before, nor 
was there any ſuch Uſage or Practice that can be made appear. Vide Stat. 23 
Ez. e. 2. 1 F. 1. & 4+ 14 Cor, 2+ fe 4 | | 
_2dly, Thar if this was a Calling which a Lay-Man might follow by the 
Common Law, a Canon cannot reſtrain: him of the Liberty the Law gave him 
the Common Law and Cuſtom' of the Realm cannot be altered or abrogated; 
but by Act of Parliament, and therefore a Canon cannot do it, though or- 
dained by the King's Royal Licence, or afterwards confirmed by his Royal 
Authority. Vide 12 Co. 72. 2 Inſt. 97, 647, 653, 657. 2 Ro. Ab. 454. Ms: 
782. Ratio eft, becauſe being a Lay-Man, he is not repreſented, and therefore 
his Conſent is not given, and a Man cannot be under the Obligation of a Canon 
without his Conſent expreſs or implied. In the Primitive Church the Laity * p, 6) 3 
were preſent “ at all Synods. When the Empire became Chriſtian, no Canon was 0 
ever attempted without the Conſent of the Emperor; and his Concurrence in- 
cluded the Aſſent of the whole Body of the People; becauſe he had the ſole 
legiſlative Power in him: But this is not the Caſe of our King ; for he has not 
the whole legiſlative Power in him: Ergo, his Conſent to a Canon in re Excięſf. 
aftita, makes it a Law to bind the Clergy, but not to bind the Laity. Vid 20 . 
E. é, 13. Br. Ordinam 1. 2 Ro; Ab. 226. 2 Cro. 670. 2 Browiil, 38: Cro. Car. 
588. Palm. 359. — | — 


Vol. I. 6 zdly, 


Void and Voidadble. 


Uſury, 31 Eliz. c. 6. Of Simony. 4 Fac. 1. Of Drunkenneſs, 3 Car. 1.c. 1. Of the 
Obſervation of the Sabbath. 37.1 c. 4. Of Recuſancy. And they urged alſo that theſe 


* P. 674 


Vide 3 Cro. 64, 65. 


5 Co. 119. 2 Lev. 1684, -+ 


243. 


Where an Order of Juſtices I N Debt on a Bond, with Condition to ſtand to and perform the Order of the 
is not void but viodable. 


(2) 
Judgment of a ſuperior 
Court is only voidable. 
Vide 2 Lev: 184 & 243. 
3 Lev. 23. S. C. Carth. 
274. Skin. 350, 366, 
407. Holt 182. 


their Opinion, That impoſing a Penalty made it a Temporal Offence, and that 


11 


3dly, Where the Common Law or a Statute gives a Remedy in foro ſæcular: 
whether the Matter be temporal or Spiritual, the Conuſance of that Matter belonos 
to the King's Temporal Coutts only, unleſs the Juriſdiction of the Spiritual Court 
be ſaved by that Statute which gives the Penalty ; for otherwiſe one might be 
twice puniſhed for the ſame Thing. Vide Lit. Set. 136, 137. Cre. Car. 229. 
1 Mod. 21, 22. 1 Jon. 320. Where a Crime which was puniſhable in the 
Eccleſiaſtical Court, is made Felony, their Juriſdiction is gone. For Noa; The 
Nature of the Crime is altered. So 2 Leon. 53. 4 Leon. 92. That in this Cafe the 
Act of Parliament which gives a temporal Penalty, does not fave. the Juriſdiction 
of the Spiritual Court; which was urged as an Argument that the Parliament did 
not look upon it as an Eccleſiaſtical Matter; for in all Caſes where Acts of 
Parliament have impoſed farther Penalties in Eccleſiaſtical Offences, there is 2 
Saving added for the Juriſdiction of the Eccleſiaſtical Court; ſo is 13 Ell. cap. 5. Of 


arliaments had not added theſe Savings, if they had been uſeleſs; but it was 


their Juriſdiction would have been loſt without ſuch a Saving. And laſtly tais 
Difference was taken, That where an Act of Parliament gives a Remedy for a 
Spiritual Matter in the Temporal Courts, the Spiritual Juriſdiction is gone; 
but where an Act gives a Remedy in a Temporal Matter to be proſecuted in the 
Spiritual Court, yet the Remedy at Common Law remains, as pro violents injice 
tione manuum in Clericum. Note; In the Statute de circumſpecte Apatis, the 
Words are, commiſſum fuit alias; which mult be underſtood of a Juriſdiction before 
ranted to them. | ; Wo 
On the other Side it was ſaid, That the Canon of Lateran before mentioned, 
was received in England as well as the other Canon of the ſame Council for Paro. 
chial J ithes, and that it appears by Cuſtom, that the Biſhop is to ſuperintend the 
Education of Youth. - Vide Lyndw. I. 5. tit. De Magiſtris, and the ſeveral Statutes, 
requiring that he ſhall have a Licence from the Ordinary: And it was ſaid, Thar 
the Toleration Act did not influence this Caſe, for that did not exempt Men 
in Places of Truſt from qualifying themſelves according to the Rites of the 
Church of England, - e „% é .. | 


11 . ** + ak 3a Mes. b- Ld Mo 


- *. Uotd and Uoidable 
Hall verfus Biggs. Trin. 2 W. & M. B. R. 


Juſtices, the Defendant pleaded they made no Order; the Plaintiff replied 
and ſet forth the Order. The Defendant demurred; pretending it was a void 
Order, and that he was not bound to perform it, comparing it to the Caſe of an 
Award; but the Court did not think them alike ; for the Order being a judicial 
Act is not abſolutely void, but voidable, and continues an Order till a- 


voided, | 
Prigg verſus Adams & al'. ] Mich. 4 W. & M. B. R. 


IN Treſpaſs and falſe Impriſonment, the Defendant juſtified as an Officer under 
[ a Ca. Sa. on a Judgment in the Court of Common Fleas upon a Verdict 
or 5 5. for a Cauſe of Action ariſing in Briſtol, The Plaintiff replied, and ſet 
forth the private Act of Parliament for erecting the Court of Conſcience in Briſſal, 
wherein was a Clauſe, That if any Perſon bring ſuch Action in any of the Courts 
at Weſtminſter, and it appeared upon Trial to be under 405. that no Judgment 
ſhall be entered for the Plaintiff; and if it be entered, that it ſhall be void. 
Upon Demurrer the Queſtion waz, Whether the Judgment was ſo far void, 
that the Party ſhould take Advantage of it in this collateral, — 4 


— 


Uſes and Tr uſts. 


„ , = 


6— — 


And the Court held that it was not; but that it was only voidable by Plea or 2 Sid. 125. Raym. 73. 
Error; as where one is taken on Outlawry and hath no Addition; (Vide 7 H. g. c. 5. 

8 H. 6. C. 10. Bend. 14, 88, 122, 132. 1 [iſt 259. Dy. 214. 5 Co. 119.) 

and faid it was not like the Caſe of a Judgment vacated. 2 Sid. 225. 


P. 675 
8. C. ante #4 465, 476. 
OND of an Infant or Non compos is void, becauſe the Law has appointed ee of en Infant, or Non 
no Act to be done to avoid them; and the only Reaſon why the Party cannot Pos, 1 void. 
plead Non eſt faflum, is, becauſe the Cauſe of Nullify 13 extrinfick, afid does not 


| n Thompſon verſus Leach. Hill. g Will. 3. B. R. 


appear on the Face of the Deed. 


* 
* 
* _ * 7 2 A* * 5 5 
—— 7 
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FL... 11 Videante 590. Lutw. 824. 
” a | 9 8 augh. 50. 
Uſes and Truſts, 1 1 
| 8 | r 55 i 3 153 5 Mod. 
Davies verſus Speed. Hill. 3 W. & M. B. R. Rot. 261. men 


US BAND ſeiſed in Right of his Wife : Huſband and Wife covepant to Huſband 5 Wike covenant 

levy a Fine to the Uſe of the Heirs of the Body of the Huſband on the io levy a Fine of the Wike's 
Wife begotten, Ramainder to the Huſband in Fee. They have Iſſue, the Wife r * = Uſe of the 
dies, the Iſſue dies, and the Huſband dies; and now the Queſtion in Ejectment . = 1 my 
was, Whether the Heir of the Huſband, or the Heir of the Wife ſhould have 8 


| | a : ten, the Limitation is void 
the Lands? Et per 3 Q. 5 Mod. 153. S. C. 


ift, Here can be no Eſtate for Life to the Huſband by Implication; becauſe Orch. 262, 354. 3 Cro. 
the Eſtate was the Wife's, to which he 1s a Stranger. e | 2 Le l 
2dly, This Limitation to the Heirs of the Body of the Huſband; Sc. was 380. 372. 4Mod. 


2 agus ; N 380. 1 Vent. 272. 2 Lev. 
merely void; for taking it as a Remainder, there is no precedent Eſtate of Free- 75. Holt 730. Skin. 35 1. 
hold to ſupport it; and taking it as a ſpringing Uſe, then it is a ſpringing exe- Caſes B. R. 38. 1 Mod. 


cutory Uſe, to ariſe after a dying without Ifſne; which the Law will not expect; 98, 121, 150, 237. 
ſo that it is either Way void, and yet muſt be one of them: But in this Caſe the 

Chief Juſtice held, That a Feoffment to the Uſe of A. and his Heirs, to com- 

mence four Years from thence; was good as a ſpringing Uſe, and that the 

whole Eſtate remained to the Feoffor in the mean Time; fo it is if it were to 

commence “ after the Death of A. without Iſſue, if he die without Iſſue within * P. 6 76 

wenty Years. | TE | Y | 


Ld. Angleſey verſus Ld. Altham. Paſch. 8 Will: 3. B. R. 
erfus 5 


[] PON the Trial of this Cauſe at N Prius in Middleſex, before Holt C. J. Fine levied and Common. 
a Caſe was made for the Opinion of the Court, viz. H: levied a Fine, and eee _— wherein 
afterwards ſuffered a Common Recovery, wherein the Conuſee was Tenant, and F any 1-97 


f ; g b N Uſes of the Fi . 
there being no Deed in the Caſe, it was objected, That the Uſe of the Fine re- 6 


R * X | . | | Intended to be to the Uſe 
ulted to the Conuſor; and though the Intent of the Fine might be to make a of the Conuſee, in order to 


enant to the Præcipe, yet no Uſe or Truſt can be averred ſince 29 Car. 2. c. 3. one * of the Free- 
"4 non allucatur , for at Common Law the Uſe was always intended to be to the 1 , 1 0 8 1 
eoffee or Conuſee, and in pleading, never was averred. Co. Ent. 114, A Addy 5 


| Cy 273. 361. S. C. Rep. Eg. 16. 
Oy But if it be to the Uſe of the Feoffor or Conuſor, then it muſt be ic A.Q. 3 0 , Vo. 


| | | 3 367. Holt 733, 736. 
2dly, The Court held the Party was in by the Fine immediately, and fo there 
48 a good Tenant to the Præcipe. h BBE 


. za, The Statute extends not to Uſes by Operation of Law, but to ſuch 
a es as are to a third Perſon, and that neither the Conuſor nor the Conuſee could 
er the Fine to the Uſe of a third Perſon ſince the Statute. 
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Uſes and Truſts. 


0 


Tregame verſus Fletcher. Hill. 8 Will. 3. B. R. 1 Ld. Raym, 19 
Zo 8. C. „ 
(3) | | 


Where the Uſes of a Reco- RROR of a Judgment in the Grand Seſſions of Wales, in Replevin, where 


d "+0 X g 
ee 14 Pati the Defendant made Conuſance, That A. was ſeiſed in Fee-tail, and ſuffereg 


ſhould be general,-that the a Common Recovery; and that by Deed made at a Time ſubſequent, *twzs agreed 
Recovery was to ſuch Uſes. the Recovery ſhould be to the Uſe of B. for the Security of a Rent-Charge, and 
8 any Lp. 5 that Rent was Arrear, for which he diſtrained. Judgment was for the Avowan 

es may ve averre" Via, Holt C. J. held, 1ſt, That it was not well to plead the Uſes were dec] 
Parol, and where not. Vide ; ; ; are by a 
i Salk, 75. 2 Co. 77. ſubſequent Deed; but he ſhould plead, Quod recuperatio habita fuit, &c. qu, 1 


Lutw. £73, 1 Sid. 160. 6 dem recuperatio in forma præ ditt. batita fuit to ſuch and ſuch Uſes. 


Mod. 82. 1Lev.113. 2 adly, He held, That where the Uſes of a Recovery are declared by Deed pre 


Vent. 242. 8. C. 3 Salk. 


102, Comb. 403. cedent, no new or other Uſe can be averred by Parol, unleſs there was fone Va. 


riance between the Deed and the Recovery; and that in-Caſe of a Deed prece: 
dent, if the Party ſet up other Uſes, he muſt confeſs and avoid: But where th 

are by Deed ſubſequent, new or other Uſes may be averred without ſhewino 1 
Deed, though there be no Variance, Ec. becauſe there was an intermediate Time 
| when there might be ſuch Agreement made, and the Uſes ariſe by the Recovery 
P. 677 according * to that Agreement; and if a Deed ſubſequent be ſet up, the other 
may traverſe thoſe Uſes. Adjournatur. | | 


Jones verſus Morley, Hill. g Will. 3. B. R. 1 Ld. Raym, 2% 
” "26 


) | | 

Where a LEON to FON a Special Verdict in EjeQment it was found, That Bowyer being 
Uſes enutes by Way of | ſeiſed in Fee, in Conſideration of Marriage, by Indenture of Leaſe ui 

Tranſmutation of Poſſeſ- Releaſe Sw 4 add he Uſe of bertel ; : ; 
fon, the Uſes may be decla-: Releaſe conveyed to 4. and B. to t 3 in Fee, till the intende 
red or revoked without Marriage with Edward Morley ſhould take Effect, and until the faid Morley hull 
Deed. Vide 2 Lev. 77. 1 ſettle upon her a Jointure of 300 l. per Annum, and then to the faid Marly ud 
Co. Rector of * his Heirs: The Marriage took Effect, and on the 29th Day of January 166;, 
ag 3 1 ed. they covenanted and agreed to levy a Fine next Hilary Term; and the Uſe therea 
366. Raym. = Show. Was declared by the fame Deed to be to E. Marley and his Heirs. Afterwards 
Parl. Caſ. 140. 1 Vent. viz. the 3 iſt Day of the ſame Month, by Indenture between the Huſband ad 
278, 368. 2 Rol. Abr. Wife, it was agreed and declared, That the Uſes of the Deed of the 29th ſhould 
742 2 Rep. > be revoked. After this, the ſame Hilary Term, a Fine was levied ; and thy 

ny —_ = 2 Rol. Writing of the 31ſt being no Deed, it was reſolved. | 
Abr. 251. Bridg. 112. S. iſt, That by the Agreement of the 29th, the Paities meant a Fine to be levied 
C. Comb. 429. Caſes B. Hilary Term come twelve Months, and not the Hilary Term then current, and 
R. 159. Holt 321. therefore this Fine was not purſuant to that Covenant. 
2dly, That if the Fine had been levied purſuant to that Covenant, no pan 
Averment could have been allowed to declare other Uſes, or that the Fine ws 
not to the Uſe of that Deed, and all Parties had been eſtopped to aver tle 
cContrary by Parol; but by Deed ſubſequent, and before the Fine, other Uſes ma 
be averred, | 
2dly, That ſince the Fine is not according to the Deed, other Uſes may it 
averred, though they were declared by Writing, and not by Deed; for by it 
Variance there is Room and Occaſion. given to inquire and receive Information 
that the old Agreement was relinquiſhed ; and by the ſame Reaſon the Uſe! 
Fine may be declared by Parol upon an original Agreement, it may now, 2 l 
this Caſe, where the original Agreement was relinquiſhed: Vet without ſuch AW 
_ the Fine. ſhall be intended to the Uſe of the firſt Agreement, notwit 
ie Variance. . 45s | 
4thly, That this is a good Revocation of the Uſes of the. firſt Deed, tog 
it be but a Writing; for where the Conveyance enures by Way of Tranſmut* 
the Uſe is according to the Intent of the Party, and 'tis no Matter how at ſt 
tent is manifeſted, ſo as it may be known; but where the Conveyance is by "4 
of Covenant to ſtand ſeiſed, there mult be a valuable Coniideration, or a bind 
Agreement by Deed. — 
a T 
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. 


2 Ules and Truſts. 7 : 8 = 
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ws , , | 1 | ; | | ig . 6 8 3 | 
+ Shortridge verſus Lamplugh. Mich. 1 Ann. B. R. 2 Ld. Raym. 8. c. 4 71. z Salk. 
. | 798. 8. C.. | 386, Holt 621, Vide polt, 


| | | oF 

Brought Covenant as Afignee of a Reverſion, and ſhewed, That the Leſſor i | 
H. in Conſideration of 5 J. bargained and ſold to him for a Year, and after- ASS ep yr” 4 
wards releaſed to him and his Heirs, virture guarundam Indentur barganie venditi- wb no Conſideration ap- ; 
Unis E relaxations necnon vigore Statuti de uſibus, Sc. he was ſeiſed in Fee: And pezrs, nor ſaid to whoſe - 
it was objected, T hat the Uſe muſt be intended to be to the Releſſor and his Uſe it was; it ſhall be in- 
Heirs, becauſe no Conſideration of the Releaſe nor expreſs Uſe appeared by the non ob ety book | 
pleading 3 ſo that without conſidering the Operation of the Conveyance, the Dyer 146: operas. e 
Queſtion was upon the Pleading, Whether the Uſe ſhall be intended to the - 

effor, unleſs it be averred to be to the. Releſſee? Et per Holt C. J. to which the 

reſt agreed, EY 3 | 3 . 925 ; - | | | 

This Way of Pleading was certainly good before tlie Statute 27 F. g. fo is 

Pld. 478. and many Precedents in Co. Ent. of Feoffments averred in the ſame 

Manner; for the Uſe was a Matter that was extrinſical to the Deed, and depefided 

upon collateral Agreements at Common Lau, and then the Uſe might, as fince the 

Saute of Frauds by Writing, be averred by Parol, and therefore in pleading the 

Conveyance was taken to the Uſe of him to whom the Conveyance was made; 

til the contrary appeared; if it were otherwiſe, it ought to come on the other 

side; and 27 H. 7: has hot altered the Courſe of Pleading, which is rather con- 

firmed by the Statute; becauſe, if now the Uſe be conſtrued to be to the Releſſor 

or Feoffor, the Conveyance will be to no manner of Purpoſe, it being ſtill the old 

Eſtate to which the old Warranty and other Qualities remain annexed ; whereas 

before the Statute there might be ſome End in making the Feoffment, viz: to put 

the Freehold out of him and prevent Wardſhip ; and Co. Lit. goes no farther; 

| than where there is a Feoffment to particular Uſes and Eſtates, the Reſidue of 

the Uſe ſhall be to the Feoffor, which is reaſonable ; for the raiſing thoſe parti- 

cular Eſtates appears a ſufficient Reaſon for the Conveyance. And Pow?! J. Q. Whether there can be a 
doubted, Whether there could be a reſulting Uſe on a Leaſe and Releaſe, unleſs." GT W = een 
where particular Uſes are limited; for this Way of Conveyance is grounded on late: Vide i Lev, 30. 2 
the ancient Way of Releaſing at Common Law, wherein there was a Merger of Lev. 77. 

Eſtate, which is a good Conſideration, as where the. Leſſor confirms to-the Leſſee 

and his Heirs. In Error of à Judgment of C. B. which was affirmed. —ﬀ8$"ﬀ®Re£ 


n. ver ſins Langley 1 ve Ann, B. R. 2 825 Raym. 87 Zo 2 P. 679 R. 156. 


T Lutw. 823. 

N E ſeiſed of Lands in Fee, deviſed them to Truſtees and their Heirs; to Deviſe . and their 
the Uſes, Intents and Purpoſes herein after mentioned, viz. to the Intent Heirs, on Truſt to permit 
and Purpoſe to permit A. to receive the Rents and Profits for his Lite, and after A. to take the Profits for his 
that the Truſtees ſhould ſtand ſeiſed of the Premiſſes to the Uſe of the Heirs of Life, and 5 * 
the Body of A. with a Proviſo, that A. with the Conſent of his Truſtees, might en *. 750 Boy - 
make a Jointure for his Wife; and the Queſtion was, Whether A. had an Eſtate- Uſe in A. and he has a Tail. 
tall executed, or not? And it was adjudged he had. Holt C. J. pronounced the S. C. Eq. Ab. 383. p. 3. 
Judgment of the Court, and gave theſe Reaſons : 1ſt, That this would have been ! Nuts. 814+ "Holt 708. 
a plain Truſt at Common Law, and what at Common Law was a Truſt of a 1 * 3 
Freehold or Inheritance is executed by the Statute, which mentions the Word been a Truſt at Common 
Truſt as well as Uſe ; and the Caſe in 2 Vent. 312. Burchet and Durdant, is not Law, is fince the Statute of 
| Law; and that the Change of Expreſſion in the principal Caſe by uſing the Word Uſes executed, 1 Vent. 
permit in the firſt Clauſe, which are Words of Truſt, and afterwards. making 73% 

ention of a Uſe, is immaterial, in regard Truſts at Common Law and Utes are 
equally executed by the Statute. =. — t TINT 
 2dly, Twas held, That a Power to make a Jointure, does not neceſſarily ex- 
dude an Eſtate in Tail, or an Intent to give it ; becauſe Tenant in Tail, without 
r nt or barring the Tail, cannot make a Jointure; and ſo this Power has 
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Uſury and Extortion, 


* 
— 


— 
| - 1 (OT Adams verſus Tertenants of Savage. Hill. 1 Ann. B. R. 
Leaſe and RA by A. to IN a Scire facias on a Judgment againſt Tertenants, it was found by 8 il 
Truſtees and their Heirs to | Verdict, That one Savage being ſeiſed in Fee, conveyed by Leaſe and Res 
tha Uſe 5 * . 1 to Truſtees and their Heirs, to the Uſe of himſelf for 99 Years, Remainder 
N rs, the Uſe of the Truſtees for twenty-five Years, Remainder to the Heir 2 
the Truſtees for 25 Years, tl : ; . : . 8 Male of 
| Remainder to the Heirs his own Body, Remainder to his own right Heirs ; the Queſtion was, Whether 
Male of A. Body: Re- Savage was Tenant in Tail, or only Tenant for Years? And the Court held t. 
mainder to the _—_ _ Limitation to the Heirs Male of the Body to be void; becauſe there was no wy 
i void, for want of 230. Ceding Eſtate of Freehold limited to ſupport it; and it ſhall not be implied dc. 
6 Mod. 134, 199, 226, trary to the Intent of the Conveyance ; and if it could be implied, it mut be 
3 Salk. 321. Holt 179. out of the Eſtate given to the Heirs of the Body, which cannot be, becauſe this 
Lilly Ent. 398. Mod. Cal. jg a new Uſe; whereas a reſulting Uſe is always from the old Eſtate, and Parcel 
134.199, 226. Fareſl. 15. Of the old Uſe; and here the Eſtate takes Effect by Tranſmutation of Poſſeſſon 
* P. 680 out of the Seiſin of the Truſtees ; and not like * Fenwick and Milfords Cake 
where the Owner covenanted to ſtand ſeiſed to the Heirs of his Body: And yet per 
Poel J. Even in that Caſe, if there had been an expreſs Eſtate limited to the 
Covenantor, it had been otherwiſe, 5 


Pye verſus George. Mich. 9 Ann. In. Canc'. 
(8) 1 


Truſtees join to bar a con- T\RUSTEES appointed to preſerve contingent Remainders did join ina 
tingent Remainder, it is a Conveyance to deſttoy the Remainder before a Son was born; and this wa 


Breach of Truſt, Cro, v6" decrecd a plain Breach of Truſt; and that whoever claimed under this Conyey. 
312. 2 Chan. Rep. 28, 296. ance, having Notice of the Truſt, or by a voluntary Settlement, ſhould be liable 
to make good the Eſtates. Per Harcourt, Lord Keeper. 


th. a ti. 


8 * 6 * 6 
— 


*** ˙· r EY 5 _ —— 


hs . Cro, | 3 Lana | | : 7 , 
Se Uſury and Extoztion, = 
1 Hawk. cap. 68 & 82. | « : _—_ 

Domina Regina ver/us Smith. Paſch. 4 Ann. B. R. 2 Id. Raya. 
| 1144. 8. C. 3 Ld. Raym. Entries 47. 


| (1) | Wt 
Juſtices of Peace 33 NDICT MENT was at the Seſſions before the Juſtices of the Peace at Hicks 
Jarildiftion-opon the Gt. Hall for Uſury, contra formam Statuti, and Judgment was againſt the Deten- 


_ he dant, upon which a Writ of Error was brought in B. R. and the Judgment re- 
verſed ; for the Juſtices of the Peace have no Jurisdlction in this Caſe, 

Domina Regina ver/us Baynes. Paſch. 5 Ann. B. R. 2 Ld. Raym. 

82 of 3 ought P ON a Certiorari this Order was removed, Whereas Ey Complaint in 

e wagons going an Writing at this Seſſions, exhibited to this Court againſt K. B. Clerk of 

S. C. 6 Mod. 192. Hol the Peace, R. B. was charged with divers Miſdemeanors in his Office, © 

512 514. That he exacted of one A. the Sum of 8 5. for a Subpæna, and did compel one }, 

to pay him 9s. more than his due Fee; and it doth appear upon Evidence, That 


P. 681 the ſaid R. B. miſdemeaned himſelf in his Office * by extorting of the ſaid 4. by 
. Colour thereof 5 5. more than was due, and of the ſaid B gs. more than was due; 
this Court doth diſcharge and remove him from the ſaid Office of Clerk of the 
Peace. | | 
Note; By 1 W. & M. Se.. 1. cap. 21. ſect. 4. If any Clerk of the Peace do 
miſdemean himſelf in his Office, and thereupon a Complaint and Charge 1 
Writing of ſuch Miſdemeanors be exhibited againſt him to the Seſſions, the | 
Seſſions ſhall diſcharge him. Ir was agreed by all, That if here was not a Charge 
of Extortion againſt R. B. then he was not removed; for the Juſtices have on!f4 
Special Authority to execute as the Statute appoints, and the Act ſhall be co, 
ſtrued ſtrictly, becauſe it deprives the Defendant of the Benefit he has by Ah 


Chara, 


—_Y 


Wager of Law. 


of being tried per Paret. The Juſtices of the Queen's Bench being 
te it was 1 into the Exchequer-Chamber, = Gould and Powys 
Juſtices, Smith Baron, Ward C. B. and Trevor Chief Juſtice of the Common 
Pleas, held this a good Charge of Extortion, by Reaſon of the Yiz. which par- 
ticularizes the general Charge, and incorporates what follows after it with what 
went before it. Cited 2 Brownl. 151. 1 Vent. g7. Weſt's Preced. 97, 130. 1 Sid. 
91. 1 Keb. 357. Holt C. J. Powel and five more Juſtices contra; Before the Viz: 
all was mere Recital and alſo general, and no general Charge is by Law allowable 
in any Caſe but Barretry, which in its Nature muſt confiſt of a Heap and Multi- 
tude of Particulars; but that in this Caſe it ought to be certain and poſitive z 
becauſe he is charged with a Miſdemeanor, and ought to know what he is to 
anſwer to; he is not only to be fined, but to loſe his Freehold ; and where a 
Man is to loſe any Part of his Property, he muſt have a certain Charge againſt 
him ; the A& requires the Cauſe of Remoyal ſhould be in Writing, that the 
Cauſe may appear, and that he may have the Benefit of Appeal; and theſe Ar- 
ticles are in the Nature of Informations; That what went before the Videlicet 
being only Matter of Recital, and a kind of Title to the Articles; the Charge 
begins at the Videlicet, and then it does not appear that theſe Miſdemeanors relate 
| to his Office: It is not ſaid that he took thoſe Sums extorfive & colore officit, and 
a Man cannot be charged for Extortion without charging him with acting extorſive; 
which are Words as neceſſary as Proditorie & Felonire. In this Caſe non conftat but 
85. was his Fee. The Charge ſhould have been, either that 33. was his Fee ; 
and that he colore officii ſui extorſive took 8 s. ör generally, That he colore officii ſut 
injurioſe & extorffoe took 85. pro. feodo, &c. 5 5 5 . 
Laſtly, They held, That what followed upon Evidence before the Juſtices, In Convictions what appears 


does not help; becauſe tis no Part of the Charge: And the Order quaſhed, upon Evidence will not 


Note; This Report is only of the Effect of what was ſaid in R. B. apply the Defects of the 
Note; The Stat. of Uſury is not pleadable to a Bottomry-Bill or Bond, 6c; 1 Lev. 8 
54. 2 Lev. 7. 1 Show. 8: © | 
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4 . 2 P. 682 
* TU ager of Law, 1 Leon. Caſ. 349. 2 Leon. 
EY Caſ, 143. Cro, El. 790. 3 


"Bp? * 222 ; 17 FR wr ; L . Cal. . Ii |. . 
Anonymous. Trin. 11 Will. 3. B. R. PP 


CTION&¶ Debt was brought on a By-Law ; the Defendant waged his Method of 4 Was 
A Law, and a Day was given upon the Roll for him to come and make ger of Law. 2 Vent. 171. 
4 X his Law; and now upon the laſt Day of the Term he came : And 
Northey for the Plaintiff inſiſted, That if he ſwear falſely or raſhly, and without 
Reaſon, the Court is not bound to receive him to it, and prayed a Day to ſpeak 
to that Point, Sed per Holt C. J. We can admoniſh him; but if he will ſtand 
by his Law, we cannot hinder it, ſeeing it is a Method the Law allows; and the 
_ Defendant was ſet at the right Corner of the Bar, without the Bar, and the Se- 
condary aſked him, If he was ready to wage his Law? He anſwered; Yes ; then 
he laid his Hand upon the Book, and then the Plaintiff was called; and a 
— Queſtion thereupon aroſe, Whether the Plaintiff was demandable ? And a Diver- 
lity taken where he perfects his Law inftanter, and where a Day is given in the Bro, Nonſuit 1. 
ſame Term, and when in another Term: As to the laſt, they held he was de- 
mandable, whether the Day given was in the ſame Term or another: Then the 
Court admoniſhed him and alſo his Compurgators, which they regarded not fo 
much as to deſiſt from it ; accordingly che efendant was ſworn, That he owed 
not the Money modo & forma, as the Plaintiff had declared, nor any Penny thereof. 
Then his Compurgators ſtanding behind him, were called over, and each held up 
his right Hand, and then laid their Hands upon the Book, and ſwore, That they 
lieved what the Defendant ſwore was true. Per Northey, This will be a Reaſon 
- extending Indebitarus Aſſumpfits further than before. Hol C. J. We will carry 


em no farther, 
MI 


4 Nate 3 


Az * wy. V we” N ' 4 5 . EN e 9 0 5 
Wager of Law. 
| Note; This ſeems to be the Caſe mehtioned Pl. 2. to have happened in B. R. 
about two Years before, and not to be Lac. „„ 
. * Mood verſus The Mayor of London. 2 Martii 1701. At Guildhatt 
$: C. 1 Salk. 397. Holt | 21 | Ty Chatibe S XY a 
740, 369. rs wa 106. ts 5 lam er. wow ; | 
Wager of Law lies not in I N Debt for the Penalty of a By-Law the Defendant waged his Law; and t 
Debt on a By-Law, nor was over-ruled in the Court of the Lord Mayor; and a Commiſſion of Error 


4 1 _— %E fued out before Holt C. J. Ward Chief Baron, and other Commiſſioners. E- per 
11 9 37. % i Holt C. J. Debt on a By-Law made by a Corporation; is founded on the Wrono 
174. 9 Co. 87, 88. 1 Lev. of the Party in not ſubmitting to the Order of the Government of the Corpota- 
15. 2 Roll. Abr. 196. tion, and it ariſes from his Contempt and Diſobedience, and in ſuch Caſes no 
Wager oughit to be allowed : So it is in Debt for an Eſcape, for it ſuppoſes a 
Wrong, and the Action lies not againſt the Executors : So it is in Debr fer Sub. 
ſtraction of Tithes : So it is in Debt againſt an Executor on a Devaſtavis, becauſe 
it ſuppoſes a Wrong, and therefore the fame Action lies not againſt the Executor 
of 'the Executor.- Ot 1 | 

By Common Law, if a Contract was ſeeret and wanted Witneſſes, it was 2 
Privilege on the Plaintiff's Side as well as the Defendant's; for if the Contract 
was ſecret, the Plaintiff had the Privilege of putting the Defendant to his Oath. 
This appears from Magna Charta. Nullus ballivus ponet aliquem ad legem mayi- 
feltam, nec ad ſacramentum ſimplici loquela ſua fine reftibus fidelibus: Before this, the 
Plaintiff, on his Declaration upon bare Affirmance, might make the Defendant 
ſwear there was nothing due. At this Day, if the Plaintiff produce Witneſſcs 
to prove his Demand, the Court may put the Defendant to wage his Law; 
and in ſuch Caſe the Defendant 1s not at Liberty to croſs- examine, ne more 

than where the Plaintiff in a Prohibition produces Witneſſes to prove his Sug- 
| geſtion. „ on. 3 I 
Wager lies in Account if he No Wager lies but where the Debt ariſes from a ſimple Contract that is ſecret, 
received of the Plaintiff, not and not where the Action is founded on any Thing that is notorious. In As- 

3 rag ae count, if the Receipt was by the Defendant, the Detendant may wage, not if by 
was of the Plaintiff ora the Hands of a third Perſon : It is true, the Law is otherwiſe in Detinue on a 
Bailment; for though the Bailment was by the Hands of a third Perſon, the 


Stranger. - 

5 Defendant may wage his Law; but here the Bailment is not traverſable, but 

5 the Detainer, and that is the Point of the Action, and the Redelivery might be 
private. | 


In Debt ſur Arbitrament. In Debt on an Arbitrament (1 intend where the Submiſſion is by Parol) the De- 
NE fendant may wage his Law; becauſe, though the Arbitrators, who are Strangers, 


are concerned, yet the Submiſſion might be ſecret; and that is the Foundation 
from whence the Debt ariſes. Fo 
In Debt for an Amerciament, In Debt for an Amerciament in a Court-Baron, the Defendant may wage his 
in a Court Baron. But not Law; the Reaſon is, becauſe the Matter is of ſmall Value which concerns the 
on a Judgment in a Court- Lord only; tranſafted in Pais, * which might be without his Knowledge: But 
. Judgment in a Court- Baron, the Defendant cannot wage his Law; 


| "IS 68 4 for the Judgment could not be but by Confeſſion or Verdict, and it was in a 
: proper Court; all which the Defendant cannot by his bare Oath falſify; and the 
Authorities to the contrary are not Law; And fo it is. in Debt on a Judgment in 

a Court of Ancient Demeſne. Br. Ley gager 11, 34. , 
E- 


Lies not in Debt for Rent, In Debt for Rent on a Leaſe Parol, the Defendant cannot wage his Law, 
and the Reaſon, cauſe his Occupation is notorious, which is a better Reaſon than becauſe it {ayours 
of the Realty ; and fo it is in Account againſt a Bailiff for the ſame Reaſon, hs 


Management and Tranſaction being notorious, ; | 
Not in Debt by a Goaler In Debt brought by a Gaoler againſt his Priſoner for Meat and Drink, the De- 
for Meat and Drink, fendant-cannot wage, not becauſe the Gaoler is obliged to find him Victuals; that 
is not true, as appears by Ploud. 68. a. but becauſe the Defendant is in Durance, 
and the Plaintiff cannot take Security from him for Repayment ; for a Bond will 
be void, ſo that he muſt be content with a Promiſe : And he did not deny the 
Caſe of 9 Co. 87. b. 88. a. which was Debt by a Labourer ; it is but juſt that the 
Plaintiff ſhould prove he was retained, rather than that the Defendant ſhould be 


put to wage his Law. ln 


Warranty, 


In Debt on a By-Law made by a Company, the Defendant in 4 Caſe cited to 
. 8 B. K. about two Years before, waged his, Law; but Holt C. J. ſaid it was, 
becauſe the Counſel for the Plaintiff did not challenge it; for he wondered at it 
then ; but this 18 not ſo ſtrong as Debt on a By-Law by a Corporation; for this 
* all Strangers without Notice; but the other only their own Members, till 
Focke: And the Chief Juſtice denied the Caſe in Co. Ext. 118. and the Caſe 2 


Ry; Ab. 106. Pl. 9. | 
Vote; A Bailiff may not wage his Law, but a Rereiver may. Cre. EI. 790. 


U 
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__ * Tarranty, 
Smith verſus Tyndal. Paſch. 4 Ann. B. R. 


IN Zjed ment, a Caſe was made for the Opinion of the Court: Maximilian Taylor 

being ſeiſed in Fee made his Will in the Year 1674, and thereby gave ſeveral 
perſonal Legacies ; and amongſt others, four Coats ro four poor Boys of the 
Pariſh of J. S. for ever; and then he deviſed all his Lands, Tenements and 
Hereditaments whatſoever, and likewiſe all his Goods, Chattels, Money, and 

erſonal Eſtate, to Margaret his Wife, and her Aſſigns, and made her Executrix, 
and left 1600 J. perſonal Eſtate: Margaret married Archibald Yyndal, and they 

two by Indenture covenant to levy a Fine to the Uſe of them two for theit Lives, 
Remainder to Archibald and his Heirs with Warranty, and accordingly à Fine 
was levied. 5 . . 

iſt, The Court held this Deviſe to Margaret was a Fee, becauſe it was ſubject 
to a perpetual Charge:. „ VV 5 N 

2dly, That in Caſe it was not, yet that the Heir of Margaret was bound by 
this collateral Warranty, _ FAY : 5 

zdly, That though a Ceſuiq; Uſe is in the Pot, and not in the Per, yet he may 
take Advantage of a Warranty annexed to his Eſtate; according to Lincoln Col- 
lege's Caſe ; ratio eft, becauſe by the Statute of Uſes; the Eſtate in Law in Poſ- 
ſeſſion is transferred to his Uſe, and he is Tenant of the legal Eſtate, and has all 
Advantages that the Tenant had before to defend his Eſtate ; therefore he may 
rebut, for that is to defend ; but he cannot vouch, for that is to recover in Value 
for the Loſs. | | 
Athly, The Court held, That the Plaintiff in Eje&ment may make Title by a 
collateral Warranty, and give it in Evidence as his Title, according to 10 Co. 97. 
So if a Diſſeiſor dies after five Years quiet Poſſeſſion, and the Diſſeiſee enter, the 
Heir may maintain an Ejectment, for the Right of Poſſeſſion belongs to the Heir, 
though the mere Right be in the Diſſeiſee: So if a Man enters by Wrong and 
diſſeiſes another, and continues twenty Years in quiet Poſſeſſion, yet in theſe Caſes, 
if a Writ of Right were brought, and the Miſe joined upon the mere Right, the 
Verdict muſt be for the Plaintiff, notwithſtanding the Statute of Limitations in 
the one Caſe or the collateral Warranty in the other. 

* ;thly, That Rights of Entry are bound by collateral Warranty as well as 
Rights of Action. 5 5 

6thly, That no Warranty extinguiſhes a Right, but only binds or bars it as 
long as the Warranty continues in Force; for if the Warranty be releaſed, the 
ancient Right revives: Litt. & 708: | | 


Vou, II. 


3 
Vide 2 Inſt. 276. 1 Co. 1 
Cro. Car. 483. Cro. E!. 
72. Lutw. 853. Stat. 4 
& 5. Ann. c. 16. 


N. Onlv Powys and Gould 
went upon this reaſon. Holt 
and Powell thought that 
charge might be applied out 
of the perſonal Eſtate. 2 
Mod: 25. 

Ceſtuiq: Uſe may take Ad- 
vantage of a Warranty an- 
nexed to the Eſtate. 3 Rep. 
62. 3 Co. 58, 59, &c. 8 
Cd. 54. Lutw. 853. 


Plaintiff in Ejectment may 
make Title by a collateral 
Warranty. 


„ 
Rights of Entry are bound 
by collateral Warranty. 
Vide Stat. 4. 5 Ann. c. 16. 
Warranty binds, not extin- 
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vie On. B49. Walks, Eltrays, G. 
Henly verſus Walſh. Mich. 4 Ann. B. R. 


Owner of a Stray may ſeiſe RESPASS for his Horſe: Defendant pleaded, That one Pooly was Owner 
it, tendering Satisfaction. S. of the Horſe, and that the Horſe eſtrayed out of his Poſſeſſion, and came 
= Ys 71 FA A. O. to the Hands of the Plaintiff, and that he by Command of Pooly demanded the 
89. Holt 563. "” Horſe within a Year, Fc. and tendered Amends, and that the Plaintiff refugry 
| to deliver him, he took him. To this there was a frivolous Replication, and upon 
that a Demurrer. Et per Cur”, „ 
1ſt, Without telling any Marks or making any Proof of Property (which 
may be done upon the Trial) the Owner may ſeiſe his Horſe where he find 
him. Vide Co. Ent. 40, 170. b. Raſt. 680. 7 H. 6, 2. 44 E. 3, 14. þ 
Eltray 1. | N 8 
And 2dly, Though the Defendant does not plead directly that he tendered 
Amends, but only 105 he demanded the Horſe proferendo Satisfaction“; yet the 
Court held this a direct Affirmation, like the Caſe of Warrantizando vendidet, where 
the Participle affirms as directly as a Verb; ſo dans plagam mortalem is well enough, 
Vide 2 Cro. 630. 4 Co. Long's Caſe. 5 = 
And in Pleading it, he need gdly, The Court held, That though it was ſaid he tendered Amends generally, 
not ſhew a certain Sum. and did not expreſs any certain Sum, yet that was good in this Caſe ; and a Di. 
* ference was taken between this Caſe and that of a Tender of Amends for 3 
Treſpaſs. In that of a Treſpaſs if the Defendant pleads a Tender of Amend, 
he muſt ſhew what he tendered ; for he muſt tender a certain Sum ; and the 
Law puts this Difficulty upon him, becauſe he is the Wrong-doer, and the other 
CF, 007 is confeſſedly a Party injured : But * the Owner of the Stray is no Wrong-doer, 
and it is impoſſible he ſhould know how long his Horſe had been in the Lords 
Cuſtody, nor how much will make a proper Satisfaction. 
Another Exception was, That the Defendant does not aver the ' Amends ten- 
dered was refuſed. Et adjournatur. Vide Cro. El. 888, 889. 1 Ro. Ab. 879. 2 
Ro. 92. 1 Sid. 13. | 


— 


e e Weights and Mealures. 
155. Baker's Chron, 43. Z 5 1 
9 5 5 Dominus Rex verſus Flint. Mich. 10 Will. 3. B. R. 1 Ld. Raym. 


| | 442. 8. C. 
In Indictment for making H E Defendant was indicted for not making his Bread of lawful Weight, 
light Bread, it is not enough F and demurred to the Indictment; and Mr. Buxton took Exception, That 


| A, 0 1 u it was only debitum pondus minime habens, not ſhewing how much debitum pondus 
vs is due Weight. 8. 8 was, and what was wanting; and this was agreed to be a fatal Exception by Hal 
Caſes B. R. 242. C. J. And whereas it was ſaid the Demurrer had confeſſed a Deficiency, the Court 


Held the Demurrer confeffed nothing but what was well pleaded. 
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P. 688 * TUills and Teftaments, 
Vide ante 570. & Tit. Re- | 
* Shires ver/us Glaſcock. Paſch. 3 Jac. 2. C. B. 


The Atteſtation good within PO Na feigned Iſſue, the Queſtion was, Whether the Will was made ae. 
.. — bens [] cording to the Statute of Frauds ? For the Teſtator had deſired the Wit- 
neſſes fign, bie he pleaſed, neſſes to go into another Room, ſeven Yards diſtant, to atteſt it, in which thete 
8. C. Eq. Ab. 403. p.8, Was a Window broken, through which the Teſtator might ſee them, Et per Cir, 


Carth. 81, The Statute required atteſting in his Preſence, to prevent obtruding another Wil 
Ne, I - 


Witneſſes. 
in Place of the true one: It is enough if the Teſtator might ſee, it is not neceſ- 
ſary that he ſhould actually ſee them figning ; for at that Rate if a Man ſhould 
but turn his Back or look off, it would vitiate the Will. Here the Signing was in 


© 


the View of the Teſtator ; He might have ſeen it, and that is enough. So if the 
Teſtator being fick ſhould be in Bed and the Curtain drawn. | 


EL 


*Mitneſſes. P. 68 


2 = /. , | 8 | 8 5 Mod. 15. 3 Lev. 
[Vide Title Evidence and Proof, p. 555.) 426, 427. Skin. 578. Holt 


753. Caſes B. R. 72. 
Dominus Rex verſus Croſby. Paſch. 7 Will. 3. B. R. 1 Ld. Raym: 
39. 8. C. ä 


N a Trial at Bar for High Treaſon, the Priſoner; Mr. Croſby, took Ex- 3 Salk. W. * 5 
ception to Aaron Smiths Evidence, having ſtood in the Pillory upon a 75. 
Judgment in an Information againſt him for a Libel. Mr. Solicitor and Mr. 
Cowper inſiſted, That the Infamy Howed from the Crime and not from the Puniſh- 
ment, and that Mr. Smith's Crime was not infamous, nor did it deſerve ſuch | 
Puniſhment. Holt C. J. without determining this Point held, That Aaron Smith Whether the Infamy atiſes 


was reſtored by the general Pardon of 2 W. & M. which operated by Way of from the Crime or Judgment 


Reſtoration, and made him a new Creature. 3 Lev. 427. Vide the Caſe of "v7 4a Sq rg 
Cheer verſus Hawkins, That the Diſability flows from the infamous Judgment, . Hob. 5 3 
and not from the Nature of the Crime; for if a Man be convict for a Cheat, and 74. 1 5 
adjudged to ſtand in the Pillory, he cannot be a Witneſs; otherwiſe if he be not 

adjudged to ſtand in the Pillory : Alſo they held the Infamy was by the Judgment 

to ſtand in the Pillory, and not from the actually ſtanding there, and that he was 

diſabled to be a Witneſs, though he never ftood. Nota; In theſe Caſes the Diſ- 

ability is a Conſequence, and the Pardon, which makes him de cætero a new 

Creature, diſcharges all Conſequences, Dependencies, Ic. And therefore in the | 

Caſe of the King and Weeden Ford, Mich. 12 W. 3. B. R. The Queſtion being The King may pardon Diſ- 
where the King could pardon the Diſability, and where not? Holt C. J. took this —_— Where it is only Con- 
Difference; Where the Diſability is only the Conſequence of the Judgment, the „eri. ke ee 
King may pardon it; but where the Diſability is Part of the Judgment itſelf, but in that Caſe a Statue 
the King's Pardon will not take it away; therefore if a Man be convict of Pardon will. 
Perjury on the Statute, the King's Pardon will not reſtore; for it is not a Con- | 

ſequence, but Part of the Judgment, viz. Quod impoſterum non fit receptus ut teſtis. . 

Vide Co. Ent. 368. But a Pardon by Act of Parhament will reſtore him in that 

Cafe, _ nota, Quære of a Perjury at Common Law; and if the Law * be the * P. 690 

lame for there the Diſability is only a Conſequence, and not Part of the Judg- 


ment; otherwiſe if a Jury be convict in an Attaint. Raft. 86, a. 


| Pitman verſus Maddox. Hill. 11 Will. 3. Coram Holt C. J. Ar Niſi 


Prius in Middleſex. 1 Ld. Raym. 732. S. C. | 


7 NDEBITATUS Aſumpſii on a Taylor's Bill; at the Trial coram & per Holt ws 1 as Evi- 


C. J. a Shop-Book was allowed for Evidence, it being proved that the Servant dence on Proof of the Ser- 
tat writ the Book was dead, and this was his Hand, and he accuſtomed to make ds Hand, who made the 
the Entries; and no Proof was required of the Delivery of the Goods; and the Vie . he being a. 


: _— : 3 Vide ante 281, 285, : 
Chief Juſtice ſaid, it was as good Evidence as the Proof of a Witneſs's Hand to & parel. 9. 6 Mei. 16. 


: Obligation; and he held, That though the Statute 7 Zac. 1. c. 12, ſays, A 1 Vent. 151. 6 Mod, 248, 


op- Book ſhall not be Evidence after the Year, &c. That it is not of itſelf Evi- 2 Salk. 285, 286, 287. 
dence within the Year, | | 4 _ Lag. 5.6, Bok 
mM | IND 29 A 


Dominus 
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Words in General, 
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Dominus Rex verſus Ford: Mich. 12 Will. z. B. R. 


| (3) 1 3 : 
Priſoner having eſcaped PON a Special Commiſſion iſſued out of Chancery, an Inquiſition was 
may be a Witneſs to prove & J taken, which found, That Weedon Ford had committed five voluntary 


* ago dr " Eſcapes Ford traverſed, and upon the Trial, one who was ſuffered to eſcape, bur 
{tion for the Office againſt was returned again, was produced to be a Witneſs : And it was objected, Thar 
the Gabler. Polt. pl. 5. this was to fave his own Bond which he had given to be a true Priſoner, and 
would intitle him to an Action of falſe Impriſonment againſt the Marſhal, and 
compared it to the Cale of an uſurious Pond. Sed per Cur”, Ihe Bond given by 
the Priſoner is a collateral Matter to the Eſcape; and the Conſequence of his 
Evidence as to that Bond, is not material to diſable his being a Witnels ; and it 
is not like the Caſe of Ulſury ; for that renders the Bond void; and this js 3 
Matter privately tranſacted between the Party and the Officer, of which there 
can be no other Evidence, — 
2dly, That this Witneſs was convict of Barretry, and the Record produced; but 
the Judgment was, to be fined 500 Marks, and not to ſtand in the Pillory: On 
The Nature of the Crime the other Side it was argued, That a bare Conviction of Perjury would take 
and Conviction, not of the away one's Evidence, becauſe it is an infamous Crime; but not ſo of Barret), 
Paniſhment, makes the In- whjch was not of an infamous Nature, without an infamous Puniſhment, as the 
tamy. Vide ante pl. 1. Pillory. Curia contra. He is diſabled by the Conviction, for tis not the Narure 


e of the Puniſhment, but the Nature of the Crime and Conviction that creates 
* p. 6 the Infamy. 
5 * Then *rwas inſiſted, That he was pardoned by the late general Pardon. E; 


DE ths Cee. ine per Holt C. J. If one be convict of Perjury upon the Statute, he cannot be re- 
1 Hawk. P. C. cap. 69. ſtored to his Credit by the King's Pardon; for by the Statute, tis Part of the 
Judgment, that he be infamous and loſe the Credit of Teſtimony ; but he may 

by a Statute-Pardon, But in other Caſes, where the Infamy is only the Conſe- 

quence of the Judgment, the King's Pardon may reſtore the Party to his Teſti. 


mony. Held upon a Trial at Bar. 


Anonymous, Paſch. 13 Will. 3. B. R. 


443 F a Witneſs going to Sea be by Rule of Court examined upon Interroga- 
Depoſition of a Witneſs tories before a Judge, and the Trial come on before he is gone, his Depoſi- 


7 d » 7 ra 
wn tees "8g tion ſhall not be read, but he muſt appear; for the Rule was made on Suppoſal 
cannot be read if he be in of his Abſence. 


England. Vide ante 555, 
0 Inter Oxenden Bar. and Penerice. In Canc'. 
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Legatee MER, a Witneſs | Queſtion was in Chancery, Whether a Legatee could be a Witneſs againſt 
againſt a Will. Vide ante A a Will? Et per Cur”, upon Debate, The Reaſon why a Legatee is not a 
RP Witneſs for the Will, is becauſe he is preſumed to be partial in ſwearing for his 

own Intereſt : But the Legatee, when he ſwears againſt the Will, ſwears againft 


his Intereſt, and ſo is the ſtrongeſt Witneſs. 
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4 A. nw _ 4 


*Moꝛds in General. 


Smith verſus Wood. Mich. 5 W. & M. B. R. 


BY _ 3 3 : — . Raſcal, 
11H. Wh ter, IBE L in the Spiritual Court for theſe Words; You are a Rogue; 
L io the Belen L Whoremaſter, . Son of a perjured Aſſidavit-Bitcb. Selby moved for a Pro- 


IT ſuable in the Spiritual 1 
Cougt. Vide 3 Lev. 17, hibition, and all the Words being waived but the Word Mboremaſter, he urged, 


10 119 137 3 Lev. * That it was only a Word of Heat, and that Words of Paſſion were not de — 
F tory, being regarded by the Hearers no more than the Words of one Nn Comp?%s 


1 Sid. 433. 1 Jo. 44. ; 
W120 or mad; Ira furor brevis eff. Hal 


FP. 602 
Vide ante 548, 661. 


\ 
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Word? actionable or not actionable. 


de. eee tain. 


_—_— 
* 


Holt C. J. To ſay Whoremaſter of a Man is the ſame with }/hore of a Woman, S. C. Comb. 226. Skin. 
which 15 an Eccleſiaſtical Slander. Et per Selby, The Reputation of a Man is 0 So of Wittal. 2 Lev, 
not ſo nice; but the Court would not diſtinguiſh them, and therefore denied . Kd. 23. 
the Prohibition. Holt C. J. ſaid, To call a Man Cuckold was not aa Eccle- 

Gaftical Slander, but Wittal was; for it imports his Knowledge and Conſent to 
his Wife's Adultery. Vide 1 Sid. 248. Cro. Car. 339. 
Impudent brazen-faced Belzebub are not ſuable in the Spiritual Court, for they 


import Paſſion, but no Crime nor Diſcredit any more than Devil, or Prince of Impudent brazen-faced 
} f | Belzebub, not ſuable. 
Dar&nejs. Comb. 26, 28, 29. 


Coxeter verſus Parſons, _ . Will. 3. B. R. 1 Ld. Raym. 423. 
| (2) 


Octor Parſons libelled againſt Coxeter in the Spiritual Court, for ſaying of Suit lies not in the Spiri- 

him, He had no Senſe, was a Dunce, and a Blockhead ;, and be wondered the tual Court for Words, 
Biſhop would lay his Hands upon ſuch a Fellow, and that he deſerved to have his wor, e e oe 
Goon ud over his Ears: And a Prohibition was granted; for a Parſon is not * 8. C. Case 
puniſhable in the Spiritual Court for being a Knave or a Blockhead, more than B. R. 231. 
another Man; and whereas it was urged, That a Parſon might be deprived for 
Want of Learning; the Chief Juſtice ſaid, If that be the Caſe he muſt bring | \ 
his Action at Law ; for that was a temporal Damage : And a Prohibition was > 


granted. 


— 


* Acebery verſus Barton. Paſch: 4 An, ©. P. 693 


| | ) 
Woman libelled in the Eccleſiaſtical Court againſt another for theſe Words of [acontinehce, 
1 Words, You are a Brandy-noſed Whore, You ſtink of Brandy: Mr. Earle 
moved for a Prohibition, inſiſting, they rather charged Intemperance than In- 
continence. Vide 2 Ro. Ab. 296. Placito 15. 1 Fo. 44. 1 Cro. 110. 2 Keb. 334, 


577, 581. 1 Sid. 433. I Mod. 23. 3 Lev. 119. But the Court denied a 
Prohibition. 


— 
ey * * 


Words actionable or not actionavle. 
Taſſan verſus Rogers. Mich. 1 W. & M. B. R. 


5 „„ (1) 
ASE for Words of a Butcher, on a Colloquium of the Cow and the Fleſh, TO wy Sn; that 
that the Cow died with calving, per quod he loſt ſuch and ſuch Cuſtomers : png 108 te 8 15 
Verdict and Judgment pro Quer in the Maſbalſea; but on a Writ of Error ers, not actionàble. Comb, 
it was reverſed here; for the Words are not actionable; and the Special Da- 161. | 
mage does not help it; for it is not ſaid he could not {ell the reſt of his Cow, but 


that he loſt Cuſtomers, 


Byron verſus Elmes. Mich. 8 W. 3. B. R. 
(2) 


12 Caſe for Words, the Plaintiff declared, That ſhe being a young Woman, Charge of Fornication not 
the Defendant, to hinder her Marriage, ſaid, bat did you go 10 London for, actionable without ſpecial 
but to drop your Slink ? She went to London laſt Winter to lie in, and to my Know- — ee 3 
ledge ſeveral People have lain with her: And they were held not actionable; for R 

It 15 not having a Baſtard, but the Fornication is the Crime here, and that being 

puniſhable in the Spiritual Court, is not puniſhable here without a Temporal * P. 694 

Loſs: Having a Baſtard was never actionable before the Statute; nor is it ſince, 

unleſs the Parties come within. the Penalty of the Statute, which is only when the 

Pariſh is chargeable, | | | 


Vor. It. 50 Anonymous 


* 


Words actionable or not actionable. 


Anonymous. Mich. 8 Will. 3. B. R. 


4 1 POW ASE for theſe Words, Sbe bad a Baſtard-Child, and Verdict for the py; 
: 8 | e Plain. 
2 — r de Ay tiff; and the Court thought them nbt actionable, according to Salter nl 
. not appear that was Brown's Caſes. Cro. and denied Anne Davies's Caſe, 4 Co. 16. B. for ſhe 


chargeable to the Pariſh. js not puniſhable at Common Law in the King's Temporal Courts for having 
| : get's —_ 37- Baſtard ; nor is ſhe puniſhable by 18 Eliz. unleſs her Baſtard be likely to be. 
2 Sid. 7, 21. 1 Rol. Abr. come chargeable to the Pariſh ; the Statute only extends to ſuch Baſtards. In 
34, 37, 38. Palmer 298. other Caſes ſhe 1s only puniſhable in the Spiritual Court for whoring, and ma 
| | ſue there, but cannot ſue here too; for the Party would be doubly puniſhed by 


that Means. Sed adjournalur. 


S. C. 5 Mod. 398. Savage verſus Robery. Paſch. 10 Will. 3. B. R. 


(4) 3 
Cheat, ſpoke of a Trader, HE Plaintiff declared that he was a Trader, and the Defendant ſaid of 
not actionable _ him, You are a Cheat, and have been a Cheat for divers Years : Upon the 
laying a Colloquium of firſt Motion, which was Mich. 9 Will. 3. B. R. Holt C. J. held, the Words muſt 
his Trade. 1 Lev. 280. = Go, 7 | „ 
Comber 203. 3 Keb. 34. be underſtood of his Way of Living, and that it needed no Colloquium. But Paſch, 
3 Lev. 5, 62. Stil. 420. 10 W. 3. B. K. Mutata opinione, Judgment was arreſted. Vide 1 Ven. 11% 


3 Mod. 112. 263. 2 Saund. 307. Jones 156. Raym. 62, 169. 
How verſus Prinn. Mich. 1 Ann. B. R. 2 Ld. Raym. 8 12. S. c. 


1 1 H E Plaintiff declared, That being a Juſtice of Peace and Deputy.-Lieu- 
kels a Jacobi 5 tenant, and having ſerved as Knight of the Shire for the County of Gi 
bringing in the Prince of ceſter, and intending to ſtand Candidate again to be Knight of the Shire for the 
Wales and Popery, to ſaid County, the Defendant in Diſcourſe with F. S. ſpeaking of the Plaintiff and 
deſtroy our Nation, ſpoken his ſtanding Candidate, ſaid, Do not vote for him, for be is a Jacobite, ant far 
- 2 _ 3 Fl bringing in the Prince of Wales and Pepery, to deſiroy our Nation: Verdict for the 
bbs. 8 i Plaintiff, and entire Damages. 
2 Mod. 26. 3 Lev. 30. In Arreſt of Judgment *twas objected, 
S. C. 2 Lutw. 1293.N. L. | 
3 1 ” . 5 3 xt, That it was incertain where the Prince of Wales ſhould be brought in. 
s oY hd a | RE That there was no ſuch Perſon, and the Court could take no Notice 
of him. | 
F. 096 3dly, He might mean it legally by Act of Parliament. 
4thly, He is not charged with any Act. 


Sthly, The Offices recited were not Offices of Profit. Sed per Cur ; 


1ſt, The Words being ſpoken with reſpect to an Engliſhman, therefore the 
bringing in muſt be ſuppoſed to be into England; the rather, becauſe tis faid to 
be, to deſtroy our Nation; and the Defendant could not have been found guilty, 
if he had appeared upon Trial to be a Dutchman, as in Cronwell's Caſe, Thi 
art a Murderer; upon Evidence, it appeared to be ſpoke in the Senſe, 4 Mir- 
derer of Horſes ; and the Defendant was acquitted. 5 
2dly, We will take Notice of the Prince of Wales, not as really ſuch, but 
pretendedly ſuch, being mentioned in Acts of Parliament; and one may gain a 
Name by Reputation, as a Baſtard does that of his reputed Father. | 
| 3dly, We cannot ſuppoſe he can mean to do this fairly; but if he does, © 
Scandal; for the King and Government being Proteſtant, *tis good Realon for 
them to diſplace him, as not fit to be truſted. | | 
4thly, As to his not being charged with any Act, Inclination and Principle 
are ſufficient without an Act. 3 Lev. go. 1 Brownlow 5 March 4. 1 Ke. $6; 
3 | Ellis's Caſe, and fo was Sir Tho, Clargis's Caſe. | 
In Offices of D 5thly, In Offices of Profit, Words that impute either Defect of Underſtanding 
— N iherwile of Ability or Integrity, are actionable; but in thoſe of Credit, Words that in. 
in Offices of Honour. Pute Want only of Ability, are not actionable, as of a Juſtice of the Peace: Hed 
Vide poſt, 698. Cro. Car, Fuſtice of Peace? He is an Aſs, and a beetle-headed Fuſtice : Ratio elt, becauſe a 
223. Man cannot help his Want of Ability, as he may his Want of Honeſty; _ 


1 


3 * | 3 — - 8 . e — 8 
Words actionable or not actionable. 

5 ; ; 3 i 3 N — N 

wiſe where Words impute Diſhoneſty or Corruption; as in this Caſe, where 

che Office is an Office of Credit, and the Party charged with Inclinations and 

Principles which ſhew him unfit, and that he ought to be removed, which is a 


Diſgrace: | 


o N. \ 4 . F R IL . . S. C. 6 Mod. 22. 

Baker verſus Peirce. Mich. 2 Ann. B. R. 2 Ld. Ray. 959. 8. C. xp, "Soy 3 
x7 OU flole my Boxwood, and I will prove it, were held actionable, for they You ſtole 5 3 

tend to diſgrace the Plaintiff with an Imputation of Felony, and may be and Iwill prove it, ac- 
o underſtood: Theſe Sort of Actions ſtand upon their own Bottom, and are 3 Vide prox. page 
under no ſet Rule, but ought to be encouraged to prevent breaking the Peace: 17 * _ 2 k * 
Thou *art a Thief, and haſt Role my Mood, are actionable, There is no Difference 211. . 
between and and for: To ſay a Man has the Pox, is not actionable; but to ſay 280. Cro. Jac. 39, 2, 43, 
farther, and got it of a Yellow-haired Wench in Moor fields, are actionable; not that 8, 312, 13, 231, 11, 442g 


the Intendment is neceſſary that he meant the French-Pox, but the Senſe lean'd 16. 2 Keb. 181. 1 Lev. 


205. 1 Sid, 324. 3 Lev. 
that Way. 166. Hob. 305. "All. 11. 


con. Cro. Jac. 430. 


* Graves verſus Blanchet. Paſch. 3 Ann. B. R. „ 


TY EE 
A* TION for theſe Words, She is a Whore, and had a Baſtard by ber Fa- See 4 Co. 17 &c; Mod. 


ther's Apprentice ; Judgment was arreſted : The Court ſaid they could not Caf. 148. S. C. 1 Vent. 4. 
Sid. 396, Hob. 256. 


overthrow ſo many Authorities: The Reaſon of the Law ts, that Fornication is, Cro. 436. Andrews 37 


a ſpiritual Offence; and no Action lay at Common Law for what the Common 
Law took no Notice of, without ſpecial Damage. 


Walmſley verſus Ruſſel, Trin. 3 Ann. B. R. — 
(8) 


N Caſe for Words, the Plaintiff in his Declaration ſhewed, That he was Chan- 3 e goes your rare 
cellor to the Biſhop, and ſtood for Parliament Man, and the Defendant to eee 4 ſuborn 

a \ i . ; wear againſt 
defame him ſaid, There goes your rare Ghancellor to ſuborn Witneſſes to ſwear againſt the Parſon not actionable. 
the Parſon. Powys and Gould Juſtices held them actionable, becauſe they touched Vide 3 Lev. 166. 1 Co. 
him in his Office, and Suborning is to be taken in malam partem, and the Words 55, 16. S. C. 6 Mod, 200. 
were the falſer if there was no Perjury or Swearing. Vide 3 Cre. 93. 1 Lev. 
118, 150. 1 Co. 14, 15, 190. Hard. 103, 501. Mo. 243. 1 Vent. 20. 1 Ro. 79. 
Hol! C. J. and Poel J. contra, To ſay, a Man is forſworn is not actionable; 4 
fartiori, to ſay one ſuborned another to forſwear: Suborning is not a Crime of 
of itſelf, but as it relates to Perjury, and there cannot be a Subornation of Per- 
Jury or Swearing, but where there is Perjury and Swearing. Here is nothing ſaid 
that relates to his Office, or touches it; there goes your rare Chancellor, is only a 


Deſcription of the Perſon. 


Turner verſus Ogden: Hill. 3. Ann. B. R. S. C. 6 Mod. 104. Holt 


| | | 5 49. 
HOU art one of thoſe that ſtole my Lord Shaftſbury's Deer; held not action- 1 
T add ; for though Impriſonment be the Puniſhment in thoſe Caſes, yet per 4 ava op 
Holt C. J. It is not a ſcandalous Puniſhment. A Man may be fined and im- actionable, unleſs ſcanda- 
priſoned in Treſpaſs z for there muſt not only be Impriſonment, but an infamous lous. See 6 Mod. 23 & 
Puniſhment ; *tis true, calling Papiſt has been held actionable, but that was only . 695, ! Jon. 196, 


. . V . 6 . 0 5 = 
in reſpect of the Times. | 3 * Roll. Abr 


* Speed verſus Perry. Trin. 4 Ann. B. R. 2 Id, Raym. 118 5. P. 697 
| 8. C. | 


ASE for theſe Words, You are a Raſcal, and a Villain, you have forgot In ee eee yon 
ſince you lived in the Black- bull Yard, there you could pi ucure broad Money for could procure broad Mo- 
Gold, and clip it when you had ſo done, and then the Shears could go. Serjeant ney For end and clip 
Darnell moved in Arreſt of Judgment, becauſe the Words imputed no Act, but 1,7: 0 abi. 4 
a Power only. Sed per Cur”, Where the Matter imputed is confined to a parti- ; 

cular Place, As you could in ſuch a Place, they muſt be underſtood to imply an 


Act 
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8 5 ere ® 3 . | : a | 7 1 
Words indictable and not indictable. 


2 
— — 


Act; for a Power is the ſame in all Places. And Powell cited the Cafe of Horne 

and Powell, Trin. 12 V. 3. C. B. You may well ſpend Money at Law, for you can 
coin Money out of Halfpence and Fartbings, which was held to import an Ad done 
becauſe by a bare Power he could never be able to ſpend Money at Law, and 
the Court denied. 1 Ro. 72. Placito 9. | 


* 


* * 1 
„2 Y „ „ 


TU02ds indictable and not indictable, 


Domina Regina verſus Langley. Hill. 2 Ann. B. R. 2 Ld. Raym. 
„ 1029. S. C. | : 


+43 
hey So" | & DICTME N T for ſaying to the Mayor of Saliſbury, 7, au, My. Mayer, 
able; otherwiſe if written. 1 I care not a Fart for you ; and at a another Day, You are a Rogue and a 
Comb. 46, 66. S. C. 6 Raſcal : On Demurrer, Mr. Ward argucd, they were not ſpoken while he was 
Mod. 124. 5 Salk. 190. in the Execution of his Office, and that this is no Offence indictable. Vid 
Holt 654, 1 Ro. Rep. 79. 11 Co. 95. 3 Cro. 78, 689. Mo. 247. 1 Vent. 16. Vide cont, 
1 Cro. 503, 504. 2 Bulſt. 139. 140. 3 Mod. 139. Holt C. J. Theſe Words are 
not indictable, for the Mayor was not in Execution of his Office nor a Patent 
Officer. It might be more doubtful if the Words were of a Patent-Officer: 
p 608 for then it is an Aſperſion to the Queen and Government * that employs him: 
* Here it does not appear the Mayor was a Juſtice of Peace: at leaſt not by 
Commiſſion from the King; Yet if theſe Words had been written, an Indi&- 
Clauſe de verborum pro- ment would have lain. 'Vide 1 Sid. 270. 1 Lev, 139. Et per tolum Curian, 
e doh ap Words that dire&ly tend to the Breach of the Peace, as if one Man challenge 
miner what it refers to. another, are indictable; and the Commiſſion of Oyer and Terminer de propalati- 
| h onibus verborum, is to be conſtrued of Words againſt the Government, or Scax- 
dalum Magnatum, &c. But for theſe Petit Offences, which are contra Bonos mares, 
the Law has another Proviſion, by requiring Surety for the Peace and Good Be- 
haviour; in Default whereof the Magiſtrate may commit him, when ſpoken out 
of Court; and when in Court, then the Magiſtrate may proceed ſummarily 

againſt him, and fine him for the Contempt. Quaſhed. 5 


Domina Regina verſus Wrightſon. Paſch. 7 Ann. B. R. 


(2) A ICTMENT for ſaying of Sir Rowland Gwyn, who was a Juſtice of 
3 _ 1 10 ro Peace, in Diſcourſe concerning a Warrant made by him, Sir Rowland Gwyn 
2 Coxcomb, and knows no 75 @ Fool, an Aſs and a Crxcomb, for making ſuch a Warrant, and he knows no mar: 
more than a Slickhill, not than a S/ic&bill, held naught on Demurrer : The Court held, That here was a 
indictable, but Cauſe to Breach of Good Manners, and he might be bound to the Good Behaviour; but 
bind 8 the ayer Or here was no indictable Offence : The Counſel urged, That though Words 
age 3 505 z 15 z. ſpoken of a Magiſtrate in the Execution of his Office, might be indictable as 
LE Rep. A. Q. 1 66. Matter that diſturbs the publick Peace; yet not when it refers to ſome par- 
Holt 354. Ante 695. ticular Act. Vide 2 Keb. 494. Hutt, 131. 1 Cro. 362. 3 Mod. 139. 1 Ven. 
169. And Domina Regina verſus Soley, Mich. 4 Ann. B. R. Who was indicted 
for theſe Words, He is not fit to be a Juſtice; for if a Man is before him, he ill 
give it right or wrong where bis Affection is; and ruled the Indictment lay not. 
Et per Holt C. J. To ſay, a Juſtice is a Fool or an Aſs, or a Coxcomb, or a Blutk- 
bead, or a Buſfichead, is not indictable; uod fuit conceſſ. per Powell, Vide 2 Rs. 


Vide Cro. Car. 223. 


* 1 


Rep. 78. 4 Inft. 18 1. 


T TUIrit, | E P. 699 il 
WE * wor a, EY es Vide ante preg” K 1 
Touchin's Caſe. Mich. 12 Will. 3. B. R. Vide Title Amendment. * ee cal et 


5 | | 1 ; 8.0. 1 Salk. 48, 49. 6 
N all continued Writs the Alias muſt be teſted the Day the former was re- Mod. 164. & 276 to 287. 
| turnable. Vide ante 5 54. CF 


PE 
State Trials, 659 to 706. 


. 
—— U — IOC "_ 
— — — — — 


Dominus Rex verſus The Mayor of Hertford, Mich. 11 Will, „ BK; 


turnable in Eaſter-Term, and a Diſtringas in Trinity, and an Alias Diſtringas ene e ee if i 
fitteen Days from the Teſte the ſame Trinity Term: It was. objected, That this was & 


| As ies in fifteen Days, except of lit) 
irregular, for that all Proceſs on the Crown Side is returnable de /ermino in ter- Outlawry, which mult be 8 
wund, and not in fifteen Days, and the Precedents are fo : It was anſwered, de termino in terminum. 1 


That Proceſs of Outlawry was the only Proceſs returnable de termino in terminum 1" 

Vide 2 Injt. 550. 1 Inft. 134. 9 Co. 119. 6. | Note; Theſe Authorities are gene-. 4 

ral, and make no Diſtinction ]. Holt C. J. ſaid, There was no Queſtion but the | 

Proceſs might be ſued out returnable in fifteen Days; And Sir Samuel Aſtry te- 
ported the Practice according to this Diverſity. 


E in Nature of a Duo Warranto; a Venire iſſued re- „ +  _ 


| Pominus Rex verſas The Mayor, Cc. of Abingdon: | Paſch, 111 
CC Bd Rho 546 3G: ao ca 
Mandamus was directed Facobo Courteen Majori Ballivis & omnibus principa- . p (3) 
A libas Burgenſibus Burgi de Abingdon; who by the Conſtitution were to chuſe 80 0 k beef * — 
the Mayor out of ſuch Perſons as ſhould be propoſed by the Commonalty, 


: - ] | COIN” ſons who are to do the 
manding them to chuſe accordingly : It was objected to the Writ, That it was AR. Vide poſt pl. 6. 


miſdirected ; for that this was but a Part of the Corporation, viz. Chief Burgeſſes; Mod. Caſes 133. 
whereas the Name of the Corporation was; Mayor, Bailifts and Burgeſſes; and | 

it was urged that Perſons conſtituting a Corporation could be conſidered but 

*in one of theſe two Capacities, viz. their Corporate or their Natural; and that ' Has 
the Writ muſt be directed to them, either by their Names, or as a Corporation; P. 700 / 1 
and they cited Holt's Caſe, 2 Jones 52. in Point. Holt C. J. ſaid, that Caſe was | 1 
not Law, That Serjeant Pemberton, Sir William Jones, and all the learned Part | 1 
of the Bar wondered at the Reſolution: And though it ſhould be true, that a | 
mandatory Writ might be directed to the whole Corporation, yet it could not 
be neceſſary it ſhould be directed to more than thoſe, or that Part of the Cor- 
poration that was concerned in the Execution of the Thing required for it is 


not in the Power of others to put the Command of the Writ in Execution : And 
the Writ was held good. h 


Shirley verſus Wright. Trin. 1 Ann. B. R. 2 Ed. Raym. 77 Fe $. C. Farefl, 59. Holt yt. 


= . 8. C. | 7 3D. 121. p. 6. Ante 273, 
N Det for an Eſcape of one taken upon a Ca. Sa. which appeared to be re: 
turnable the Term next but one after the Teſte, ſo that a Term intervened : 


3 
After a Verdict for the Plaintiff, twas moved in Arreſt of Judgment, that the „„ 


Wr 3 1 able two Terms from the 
*rt was merely void, and conſequently there could be no Eſcape, and the Teſte, is well ; meſne Pro- 
Sheriff did well to let him 


| go; and 3 Cro. 468. was cited as a Caſe in Point. ceſs, void. 
On the other Side, to ſhew that a Writ may be faulty, and yet not void, : 
were cited Poph. 271. Dy. 67, 175. 21 H. 7, 16. Sch. 339. 1 Ro. 242. 3 

Cre. 188. Mo. 274. 1 Cro. 271. 2 Bulſt. 256. 2 Ro. Rep. 432. Per Holt. C. 
J. Eſcape lies againſt, the Sheriff; and there is a Difference between a Capias 
a mean Proceſs, and a Capias in Execution : In mean Proceſs, if a Term 

e omitted the Writ is void in all Actions perſonal, and the Sheriff hat 
15 be charged; for the Cauſe is diſoontinued and out of Court by the 
nen and by not having a Day in Court by the Retorn of the Writ 

OL, II. | s FP ; as 


r ada SS — — * 


A * 
— 2 


| juſtifiable. 


. 


133, 309. S. C. 


vp, 702 
7) 


fince the Union. 


(5) 
Defendant cannot take : 
Advantage of an ill origi- 


nal by the Recital, "de 3 
upon Oyer or a Certiorari. a naughty Rejoinder, upon which it was demurred; and now eld took Ex. 


Vide ante 497, 658. 6 ception to the Original, that it was Nonſenſe, and that there was no ſuch W 
: * ® n - © ord 
Mod. 28. S.C:3 Salk. 355. 48 Averiarum. Holt C. J. If the Criginal had been Averiarum, it had been 


ſons who are to do the Act. 


Vide ante 431, 479 & to be directed to the Body Politick, in whom the Inheritance of the Franchiſe 
699. pl. 3. Mod. Caſes was, by the Name of Incorporation; and that was, Mayor, Aldermen and 
7 yp? 6 Mod. Citizens; and indeed the Writ was returned by the Mayor, Aldermen and Cit: 
309. Rep. A. C188. ens in this Caſe, and cited 3 Bulft. 190. Holt C. J. denied that Caſe, and ſzid, 


H.'s going to Scotland 


_ Wrat. 
as he ought, the Party may be at. great Prejudice by Reaſon of the Impriſoa 
ment in the mean Time. | | Ne 
But in Executions a Ca. Sa. omitting a Term, is not void; for the Party is 


Fra? 1 2 1 not to have a Day in Court; his Cauſe is at an End, and he muſt be in Inos 


b:aring Teſte out of Term 


i3void, but the Sheriff is Per Curiam. The Plaintiff had Judgment, Niſi, &c. £21 


whether the Writ be returned, or not; nor is it neceſſary it ſhould be returned 


And in the ſame Caſe Holt C. J. ſaid, If a Writ of Execution bear Teſt: out 
of Term, the Sheriff is juſtifiable, and yet ſhall not be liable to an Action of 
Eſcape, for tis a void Writ. 


* Helliot ver/us Selby. Trin. 2 Ann. B. R. 2 Ld. Raym. C02 
| 6k E. 


N Replevin the Declaration was, that the Defendants ſummoniti furrunt ad re. 
ſbondend. de placiia Caption's & injuſtæ detentionis averiarum ipſſus, Ec, The 
but Defendant avowed, and the Plaintiff pleaded in Bar, and the Defendant made 


naught; but this is only a Recital of an Original, and the Court will not judge 
upon a Recital; but the Way to take Advantage, is, to crave Oyer ; for this 
Recital is only a ſhort Intimation to the Court of what the Kind of the Plea is 
Pouell J. A Replevin may be by Plaint in the County, as well as by Original 
here, becauſe it is ummonitus. And i! this Caſe had been here by Error out of 
the Common Pleas, in which Caſe the Plainiiff could not have taken Advan- 
tage of this Fault by Oer, then he muſt have alledged Diminution and prayed 
a Certiorari; and it the Original returned had been ſo, the Caurt would have 


reverſed the Judgment. 
Domina Regina verſus The Mayor, &c. of Hereford. Trin. 4 Ann, 
| . 
1 ; 
2 - 3 _ * Mandamus to admit one to the Office of Town-Clerk was dire ded to the 


Mayor and Aldermen of Hereford; and Mr. Eyres urged the Writ ought 


it is enough to direct the Writ to thoſe that are to execute the Writ, or do the 
Thing required : Then it appeared the Mayor only was to admit; whereas the 
Writ was directed to the Mayor and Aldermen ; and Holt C. J. thought the 
Word Aldermen was Surpluſage, and the Writ well enough; Powell J. contre. 
Writs ought to be directed to thoſe, and to thoſe only that are to obey the 
Writ : How will People know who are to obey the Writ, if the Direction 
18 N or ny = a Writ be directed to the Coroner and Sherif, 
where it ought to be to one only, it is naught ; Powys and Gould Juſtices 
and the Writ was quaſhed. git a * 


* Anonymous. Trin. 13 Ann. In Canc. 


Of Ne for tho that is not out of the Kingdom, yet it is out of the Reach 


( | 
Ne exeat Regnum to ſtay A. exeat Regnum was granted to ſtay the Defendant from going 20 2 
r 


exeat N ſee 1 oceſs of this Court, and within the ſame Miſchief, 

5+ + 179. 3 . 

127, 169. 2 Show. 227, &c. 1 Chan. Caf. 115, 116. 2 Chan. Caſ. 245. Of Homine Replegiando's & Withemu 
vide Tit. Replevin. Vide ante 581. Fareſl. 85 15 n | 


7 1 ; AlVrit of Covenant is t 'amendable eitber by Comman Lato or by Sulu 
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 Pleadings to the Caſes. _ 
+ Pleas before our Lord the King at Weſtmin- P. 703 
ſter, of the Term of Eaſter in the Seventh 
Year of the Reign of our Lord William 
the Third, now King of England, &c. Koll. 


242. 


Sir John Dalſton againfl Janſon. 3 Ld. Raym. Entries, 


115. . . 


London, to wit. E it remembered, That heretofore, to wit, in Hilary Salk. 10. 5 
„ Term laſt paſt, before the Lord the King; at Weſtminſter, Comb. 333. 
« came Sir John Dalſton, Knight and Baronet, by John Pratt his Attorney, and 
« brought into the Court of our ſaid Lord the King then there his certain Bill 
« againſt Foſhua Janſon, a common Carrier, in the Cuftody of the Marſhal, &c. of 
« a Plea of Treſpaſs upon the Caſe, and there are Pledges of proſecuting, to wit, 
John Roe and Richard Doe, which ſaid Bill followeth in theſe Words, to wit, Lon- 
« Jn, to wit, Sir Jobn Dalſton Knight and Baronet complains of Joſhua Janſon, a the Realm ag 
common Carrier, in the Cuſtody of the Marſhal of the Marſhalſea of out Lord mon Carrier. 
« the King, before the King himſelf being, for that, to wit, That whereas the ſaid 
« 7oſpua on the Sixteenth Day of March in the Year of our Lord one Thoufand 
Six Hundred and Ninety Three, and long before, and ever ſince, has been 
and ſtill is a common Carrier of Goods and Chattels, and for his Profit uſed to 
bear and carry the Goods and Chattels of all Perſons whatſoever uiring 


Holt 7, S. C. 


receives Goods and Chattels ſo to be carried, is obliged to preſerve and carry 
the ſame without any Diminution or Loſs, ſo that by the Default of fuck 


| * 
© Sir Jobn being ſo poſſeſſed on the ſaid Sixteenth Day of March One Thouſand » * 


* 7ebn: And the aforeſaid 72 then anqᷓ there recęiyed and had the ſaid Box, 


ad John, but che laid 
f Gold Coin in the ſame being, aftery . pit, on the S. 
: teenth Day of March in the Year af gur * LROFFANG p 
— — Ta Ig, yes 
oreſaid, for want fate l Were 
* deſtroyed and loſt. — 
5 


204. Caſes B 


Mod. go. 
3 Salk. 
K. 93. 


A Count on the Cuſtom of 


ainſt a com- 


"OI ASA ee PO "PIC. LA OS FOR | 125 
Pleadings to the Caſes. 


4 @, 4 „ „ 2 — +2544 ws . 
a m TRTy — 


Trover laid in the fame „ And whereas alſo on the ſaid Sixteenth Day 'of March in the Year of our 
held not joinable. Lord One Thouſand Six Hundred Ninety and Three aboveſaid, at London 


2 Wilſon 319. contra. ec aforeſaid, to Wit, in the Pariſh and Ward aforeſaid, the ſaid Sir Jobn was 
“ poſſeſſed of the other Goods following, to wit, of one Deal Box ahd one 
« Hundred Pieces of Golden Coin, called Guineas of lawful Eng /iſb Money, 
« of his proper Gods and Chattels, and being ſo poſſeſſed the ſaid Sir Jehn 
oa afterwards, to wit, the ſame Sixteerith Day of -March in the Year of our Lord 
One Thouſand Six Hundred Ninety and Three aforeſaid; at London aforeſaid, 
ein the Pariſh and Ward afofeſaid, caſually loſt thoſe Goods and Chattels out of 
« his Hands and Poſſeſſion, which ſaid Goods and Chattels afterwards, to wit, 
ee the ſame Sixteenth Day of March in the Year of our Lord One Thouſand Six 
« Hundred Ninety and Three aboveſaid, at London aforeſaid, in the Pariſh and 
% Ward aforeſaid, by finding came to the Hands and Poſſeſſion of the {aig 
« Joſtua: Yet the ſaid Joſhua knowing the Goods and Chattels laſt before. 
mentioned to be the proper Goods and Chattels of the ſaid Sir Jahn, and to 
* him the ſaid Sir John of Right to belong and appertain, yer fraudulently con- 
e triving and intending craftily and ſubtilly to deceive and defraud the ſaid Sit 
„ Jobn, hath not yet delivered the Goods and Chattels Jaſt before-mentioned to the 
& ſaid Sir Jobn, although often requeſted, Sc. but afterwards, to wit, the 
& Seventeenth Day of March in the Year of our Lord One Thouſand Six Hun- 
% dred Ninety and Three aforeſaid, at London aforeſaid, in the Pariſh and Ward 
ce aforeſaid, converted and diſpoſed of the Goods and Chattels laſt mentioned 
© to the proper Uſe and Advantage of him the ſaid Jaſbua, to the Datnage of 


B. 705 the ſaid Sir John of One Hundred and Fifty Pounds: And therefore he 
| brings this Suit, Cc. : 
Plea, e And now at this Day, to wit, Wedneſday next after fifteen Days, from the 


* Day of Eaſter in this ſame Term, until which Day the ſaid Joſhua, had Leave 
& to imparle to the ſaid Bill, and then to anſwer, Cc. before the Lord the King at 
« Meſtminſter, comes as well the ſaid Sir John Dalſton Knight and Baronet by 
© his Attorney aforeſaid, as the ſaid 7oſbua by William Midgeley his Attorney, 
« and the ſaid Joſhua defends the Force and Injury when, Cc. and faith 
< that he is not thereof guilty. And of this he puts himſelf upon the Country, 
<« and the ſaid Sir John Dalſton does ſo likewiſe, Sc. Therefore let a Jury come 
cc thereupon before the Lord the King at Weſtminſter, on Tueſday next after one 
« Month from the Day of Eaſter, and who neither, Cc. to recognize, &c. 
« becauſe as well, Sc. The ſame Day is given to the ſaid Parties there, Sc. 


[1 
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Pleas before our Lady the Queen at Weſtminſter, of the 
Term of St. Michael in the Second. Year of the Reign 
of our Lady Anne, now Queen of England, &c. Roll 
398. 2 ES 

The Earl of Banbury againſt Woods and his Wife. 


Salk. 5, 6 Mod. 5B 4. London, to wit, FHOMAS Woeds, Merchant, and Mary his Wife were 
3 ww 20. Holt 41. | « '* attached to anſwer Charles Earl of Banbury and Mat) 
* | « Counteſs of Banbury his Wife, in a Plea, why they took the ſaid Countes, 
e and her ſo taken detain, c. And whereupon the ſaid Earl and Counteis 

« by Richard Longford their Attorney complain, Thar the ſaid Thomas Word and 

& Mary his Wife, on the Twentieth Day of April in the ſecond Year of the 

Reign of our Lady Ame, now Queen of England, &c. at London aforeſaid, 

« to wit, in the Pariſh of Si. Helen in the Ward of Biſpopſgate, the ſaid Countcs 

% took, and her ſo taken do yet hold and detain : Wherefore they ſay they are 

c injured, and have Damages to the Value of Ten Thouſand Pounds: And they 

«6. being chi- S , eee 4 15 
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« And the ſaid Thomas Woods and Mary his Wife, by Rirbard Afo their Attor- 
« ney, come and crave Oyer of the original Writ aforeſaid, and of the Return 5 
« of the ſame Writ; and they are read to them in theſe Words, to wit, P. 706 
« Anne by the Grace of God, of England, Scotland, France and Ireland, Quren, 
« Defender of the Faith, c. To the Sheriffs of London, Greeting: Whereas 
4 we have oftentimes commanded you, that you ſhould juſtly and without Dela 
« replevy Mary the Wife of Charles Earl of "Banbury, whom Thomas Woods Mer- 
« chant, and Mary his Wife took, and her ſo taken do detain, as it is ſaid, un- 
e leſs ſhe was taken by the ſpecial Command of us, or of our Chief Juſtice, 
« or for th: Death of any Perſon, or for our Foreſt, or for any other Guilt, 
« wherefore according to the Cuſtoni of England ſhe is hot repleviable, leſt we 
e ſhould further hear Claim thereof for Defect of Juſtice ; or that you would 
aà ſignify to Us the Cauſe why you would not or could not execute our Mandate 
« formerly to you thereupon. directed: And you deſpiſing our ſaid Precepts, as 
e we have been informed, have not hitherto taken Care to replevy the ſaid Mary 
e the Wife of the ſaid Earl, or to ſignify unto Us the Cauſe why you would not 
4 or could not do it; in manifeft Contempt of Us and our Mandates, and to the 
« great Damage and Grievance of them the ſaid Earl and Counteſs, whereat we very 
« much wonder and are moved. Still we command and firmly enjoin you, that 
« you replevy the ſaid Mary the Wife of the ſaid Earl, according to the Tenor 
« of our ſaid Mandates to you before directed for that Purpoſe, or that you 
« yourſelyes be before Us from the Day of S/. Michael in one Month, whereſoever 
« we ſhall then be in England, to ſhew why our ſaid Mandates fo often t6 you 
« directed, you have contemptuouſly refuſed to execute. And have you there this 
« Writ, Witneſs Ourſelf at Weſtminſter, the Twenty-ſecond Day of Fune in the 
« ſecond Year of our Reign (Cz/ar). By Virtue of this Writ to us directed, we 
« do certify that no other Writ or Mandate of our ſaid Lady the Queen, of Re- 
e pleyying the within-named Mary the Wife of Charles Earl of Banbury, whom: - 
« the within-named Thomas Woods and Mary his Wife have taken, and her fo 
« taken do detain, as within ſpecified, than the Writ of Pluries'Replevin of the 
« ſaid Mary the Wife of Charles Earl of Banbury, came to our Hands, or was 
delivered to us. And further we do certify to the ſaid Lady the Qu n, That 
« the ſaid Mary the Wife of Charles Earl of Banbury is removed afar off to 
« Places to us unknown, by the ſaid Thomas Woods and Mary his Wife, where- 
e fore we cannot ' replevy the ſaid Mary the Wife of the faid Charles Earl of 
e Banbury, as we are within commanded. The Anſwer of Sir Gilbert Heathcote, 
and Foſeph Wolfe, Eſquire, Sheriffs „„ ö 
„Which being read and heard, the ſaid Thomas Woods and Mary his Wife 
% demand Judgment of the ſaid Writ, becauſe they ſay, that by the Form of 
© the Statute the Addition of the Village, or Hamlet, or Place, and County, of 
* the Refidence of the ſaid Thomas ought to be contained in the ſaid original 
“ Writ of the ſaid Charles Earl of Banbury, and Mary Counteſs of Banbury 
* * his Wife: And this they are ready to verify. Whetefore becauſe ſuch * P. 707 
Addition is not contained in the ſaid Writ, the ſaid Thomas and Mary 
* pray Judgment of the ſaid Writ, and that the ſaid Writ be quaſhed, Sc. 
And the ſaid Charles Earl of Banbury, and the ſaid Mary Counteſs of 
* Banbury his Wife, ſay, that notwithſtanding any Matter by the ſaid Thomas 
and Mary his Wife above pleaded in Abatement of the Writ, the Writ of the 
* {aid Earl and Counteſs ought not to be quaſhed, becauſe ing ſay that the 
** Plea aforeſaid, by the ſaid Thomas and Mary his Wife pleaded in Manner and 
* Form aforeſaid, and the Matter in the ſame contained, are not ſufficient in 
* Law to quaſh the ſaid Writ of them the ſaid Earl and Counteſs; To which 
* ſaid Plea they the ſame Earl and Counteſs need not, neither are they in an) 
n Manner, bound by the Law of the Land to anſwer ; and this they are ready 
0 verify; wherefore for want of a ſufficient Plea in this Behalf of them the 
Z ſaid Thomas and Mary his Wife, they the ſaid Earl and Counteſs demand 
5 J udgment, and that the Writ of them the ſaid Earl and Counteſs may be 
- adjudged good, and that the ſaid Thomas and Mary may further anſwer to 
the ſaid Writ, Ge. * AO Eh 223 


. 5Q — 


— ů 


- 
> 
—— ——— 


* —— eng ogg A 
— — — — — 
— 


Pleadingi to the Caſes. 
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Far. 104. Salk. 4. 8. C. Middleſex, to wit. QE it remembered, That on Friday next after three 


Treſpaſs for breaking and * Rebecca Haywood complains of Margaret Davis, otherwiſe Daviſon, and Mary 
entering of the Plaintiff's «© Bonner in the Cuſtody of the Marſhal of the Marſhalſea of our Lady the 
Cloſe and Yard, and diſ- 44 Queen, before the Queen herſelf being, for that they the ſame Margaret and 
Mary, on the firſt Day of OZober, in the firſt Year of the Reign of our Lady 
Anne, now Queen of England, Sc. with Force and Arms, Sc. the Cloir 


turbin g the Poſſeſſion. 


P. 709 


s them the ſaid Thomas. and Mary in Manner and Form aforeſaid pleaded, end 
* aid Writ of them the ſaid Earl and Counteſs, which ſaid Plea and the Matter 


* take and carry away; And alſo for that they the ſame Margaret and Mag 


c And the faid Thomas Words and Mary his Wife ſay, that the ſaid les 5 
<«. the Matter therein contained, are good and ſufficient. in the Law to quaſh the 


« herein contained, they the ſaid hpͥ aS and Mary are ready to verify, as th 
„Court; c. And becauſe the ſaid Earl and Counteſs have not anſwered 
to the ſaid Plea, nor have hitherto any ways gainſaid it, they the ſaid Thy, 
e and Mary, as before, pray Judgment of the aforeſaid Writ, and that the fame 
*, Wat be-quaiheds Wee 2 DL oonmno ler c 509 yd. noe ops hy 
HBut becauſe the Court of the ſaid Lady the Queen now here, is not yet 
< adviſed of giving their Judgment of and concerning the Premiſſes, Day is 
therefore given to the ſaid Parties, before the Lady the Queen, until. 
< whereſoever, Sc. of hearing their Judgment of and concerning the fd 
FPremiſſes, becauſe the Court of the {aid Lady the Queen now here, is not 
b yet. thereof, Se R 2 055g „„ 
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* Pleas before our Lady the Queen at Weſtminſter, of 

the Term of St, Michael, in the Firft Year of the Reipy 
of our Lady Anne, now | Queen of England, &c, Al 
"266 ©; ey „ 


Haywood againſt Davies and Others. : 


— 


„FF Weeks from the Day of St. Michael in this fame 
« Term, before the Lady the Queen at Weſtminſter, comes Rebecca Haywul 
* by William Smyth her Attorney, and brings into the Court of the ſaid Lady 
* the Queen now here her certain Bill againſt Margaret Davis, otherwiſe Davi- | 
<« ſon, and Mary Bonner in Cuſtody of the Marſhal, Fc. of a Plea of Treſpal; 
< and there are Pledges. of proſecuting, namely Fob» Doe and Richard Roe, 
* which ſaid Bill followeth in theſe Words, that is to ſay, Middleſex, to wit, 


* and Court-yard of the ſaid Rebecca in the Pariſh of Sbebunbeath, otherwit 
&« Stepney, in the County of Middleſex aforeſaid broke and entered, and her the 
&« ſaid Rebecca in the quiet Uſe and Occupation of the {aid Cloſe and Cour: 
ce yard did then and there diſturb and hinder ; And alſo for that they the fam: 
« Margaret and Mary afterwards, to wit, the Day and Year aforeſaid, wil 
Force and Arms, &c. another Cloſe and Court- yard of the ſame Rebecca in ti 
“ Pariſh and County aforeſaid did break and enter, and Five Hundred Pais ct 
« Water and other Water of the ſame Rebecca to the Value of Twenty Shilling, 
<« from and out of a certain Fountain of her the ſame Rebecca, in the Pariſn and 
% County aforeſaid being, without the Licence of her the ſaid Rebecca and 
« againſt her Will, from and out of the Fountain aforeſaid then and there did 


c afterwards, to wit, the ſame Day and Year laſt aboveſaid, with Force and 
« Arms, &c. a great Quantity of Dirt, Soil, and Water, in and upon tte 
Land and another Court-yard of the ſame Rebecca in the Pariſh and Count 
e aforeſaid, did then and there put, place, pour out, and caſt forth, and oll 
Enormities to the ſame Rebecca did then and there commit, againſt the Peace 
<* of our ſaid Lady the Queen that now is, and to the Damage of her the 1 

« Rebecca Thirty and Nine Shillings : And therefore ſhe brings this Suit, &. 


27 
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« Rebecca, and that the ſame Bill may be quaſhed, becauſe they ſay that the 
« Cloſe and Court-yard, and alſo the Places in which the ſaid Treſpaſſes are 
« ſuppoſed to be done, are, and at the ſame Time when, &c. were one Acre 
« of Land; and that the ſaid Rebecca at the ſame Time when, Cc. had 
« nothing in the ſame Acre of Land, unleſs together and undividedly with the 


« ſaid Mary Bonner, who is in full Life at the Pariſh of Stepney in the County of 


« Middleſex : And this they are ready to verify. Wherefore they pray Judg- 
6 == the ſaid Bill, and that the ſame Bill may be quaſhed, c. 


And the ſaid Margaret and Mary in their proper Perſons come and defend Plea of Tenancy in 
« the Force and Injury, &c. and pray Judgment of the ſaid Bill of her the ſaid mon in Abatement, 


« And the ſaid Rebecca ſaith, that the aforeſaid Bill of her the ſaid Rebecca for Replication, 


« the Reaſon before alledged ought not to be quaſhed, becauſe : ſhe faith 
« ſhe, at the ſeveral Titnes the ſeveral Treſpaſſes aforeſaid are ſuppoſed to be 
« committed, was ſole ſeĩſed of the ſaid Cloſe and Court-yard in the Declaration 
« of her the ſaid Rebecca firſt mentioned, and alſo of the ſaid Cloſe and Court- 
« yard in the Declaration aforeſaid of her the ſaid Rebecca ſecondly mentioned; 
« and of the aforeſaid Fountam in that Declararation in like manner mentioned, 
« and alſo of the third Court-yard in the ſaid Declaration of the ſaid Rebecca 
« thirdly mentioned, and that the aforeſaid Margaret and Mary at the faid 


« ſeveral Times when, Sc. did commit the ſeveral Treſpaſſes aforeſaid, as the Gawd s 
« ſaid Rebecca by her ſaid Declaration above complains againſt them; without in Common, 


« that, that the ſaid Mary Bonner at-the reſpective Times aforeſaid, or any of 
« them, had any Thing in the ſaid Premiſſes, or any of them: And ſhe prayeth 
e that this may be inquired by the Country. LW 

« And the ſaid Margaret Davis, otherwiſe Daviſon, and Mary Bonner ſays, 
« that the Plea aforeſaid by her the ſaid Rebecca Haywood in Manner and Form 
« above by their ſaid Replication pleaded, and the Matter in the ſame contained, 
« are not ſufficient in Law to compel them the ſaid Margaret and Mary to anſwer 
« the Bill of her the ſaid Rebecca, to which ſaid Plea they the ſame Margaret and 
« Mary need not, neither by the Law of the Land are they bound in any Man- 
« ner to anſwer : And this they are ready to verify. Wherefore for Want of a 
« ſufficient Replication of the faid Rebecca in this Behalf, they the ſaid Margaret 
and Mary as before pray Judgment of the ſaid Bill of her the ſaid Rebecca, 

e and that the jame Bill may be quaſhed. And for * Cauſes of Demurrer in 
« Law in this Behalf, according to the Form of the Statute in ſuch Caſe 
lately made and provided, the ſaid Margaret and Mary here ſhew to the 
Court theſe Cauſes following; For that the faid Plea of her the faid 
* Rebecca is double, uncertain, and wants Form, and concludes to the 
Country. 5 ; 5 

Ko And. the ſaid Rebecca Haywood faith, that the Plea aforeſaid, by her the 
« faid Rebecca in Manner and Form aforeſaid in her Replication above pleaded 
and the Matter in the ſame contained, are good and ſufficient in Law to com- 


* pel them the ſaid Margaret Davis and Mary Bonner to anſwer the Bill aforeſaid 


« of her the ſaid Rebecca; which ſaid Plea, and the Matter in the fame con- 


© tained, the ſame Rebecca is prepared to verify and prove as the Court, Sc. 


* And becauſe the ſaid Margaret and Mary have not anſwered that Plea, nor 
have hitherto in anywiſe contradicted it, the ſame Rebecca prays Judg- 
ment; and that the ſaid Margaret and Mary may further anſwer the ſaid Bill 
* of her the {aid Rebecca, &c. But becauſe the Court of our ſaid Lady the 
* Queen now here, are not yet adviſed of giving their Judgment of and con- 
cerning the Premiſſes, a Day therefore is given to the ſaid Parties before our 
Lady the Queen at Weſtminſter, until Tueſday next after Eight Days from the 
Pay of St. Martin, for Hearing their Judgment of and concerning the 
Premiſſes, For that the Court of our ſaid Lady the Queen now here is not 


et thereof, tc. 


Pleas 


Demurrer. 
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' Joinder in Demurrer, 


Pleadings to the Caſes. 
Pleas before our Lady the Dueen ar Weſtminſter, in the 
Term of Saint Michael in the Fifth Year of the Reign 
| of OUT ' Lady Anne, ao Queen of Great Britain, Ge. 
o 
Stroud againſt Lady Gerrard. | 111 1 
Salk, 8. 3. C. Middleſex, to wit. N E it remembered, That on Wedneſday next after three 


| 1 Weeks from the Day of Saint Michael in this fame 

“ Term, before our Lady the Queen at Weſtminſter, cometh Thomas Stroud by 

« Daniel Brown his Attorney, and produceth in the Court of our Lady the 

& Queen that now is here his certain Bill againſt the Lady [or Dame] Elizabeib 

P. 511 ce Gerrard, * otherwiſe Garrelt, in the Cuſtody of the Marſhal, Sc. of a Plea 

- « of Treſpaſs upon the Caſe, and there are Pledges of proſecuting, to wit, Fob; 

Doe and Richard Roe, which ſaid Bill followeth in theſe Words, to wit, Mid. 

e dleſex, to wit, Thomas Siroud complains of the Lady Elizabeth Gerrard, other. 

< wiſe Garret, in the Cuſtody of the Marſhal of the Marſpalſea of our Lady 

the Queen before the Queen herſelf being; for that, to wit, that whereas the 

| <« ſaid Elizabeth on the. Tenth Day of Odi ber in the Fifth Year af the Reign of 

Indebitatus Aſſumpſit for © our Lady Anne, now Queen of Eng/an4, Sc. at the Pariſh of §/. Clement 

Maſon's Work and Mate- © Danes in the County of Midd/eſex aforeſaid, was indebted to the ſaid Thomas in 

2 <« fifteen Pounds of lawful Enugliſb Money, as well for divers Maſon's Works 
by him the ſaid Thomas for the aforeſaid Elizabeth at the ſpecial Inſtance and Re. 

«queſt of the ſaid Elizabeih before then made and performed, as for Stone and 

< other Materials and Neceſſaries in and about the doing and performing the ſaid 

% Works. uſed and employed by him the ſaid Thomas, at the like Inſtance and 

“ Requeſt of the ſaid Elizabeth found and provided; and being ſo thereupon in- 

« debted, ſhe the ſame Elizabeth in Conſideration thereof undertook, and did 
e then and there faithfully promiſe the {aid Thomas that ſhe the ſaid Elzzabeth, 

| hen thereafter required ſo to do, would well and faithfully pay and ſatisſy the 

Quantum meruit for the * ſaid fifteen Pounds to the ſaid Thomas: And whereas alſo the ſaid Thomas, after- 

Tame, e wards, to wit, the ſame Day and Year abovementioned, at the Pariſh aforeſaid 

in the County aforeſaid, at the like Inſtance and Requeſt of the ſame Elizabeth 

* had done and performed for the aforeſaid Elizabeth divers other Maſon's 

Works, and had found and provided and uſed Stones and other Materials and 

Things neceſſary in and about the doing and performing of the ſaid Works 

e laſt mentioned; the ſaid Elizabeth in Conſideration thereof, afterwards, to 
« wit, the ſame Day and Year aforeſaid, at the Pariſh aforeſaid in the 

« County aforeſaid, undertook, and then and there faithfully promiſed the 

% ſaid Thomas, that ſhe the ſame Elizabeth would well l truly pay 

ce and ſatisfy to the ſaid Thomas, when ſhe ſhould afterwards be requeſt- 

« ed the ſame, as well ſo much Money as the ſame Thomas ſhould reaſons 

e bly deſerve to have for the ſaid other Maſon's Works laſt mentioned, at the 

* Time of the doing and performing the ſame, as alſo fo much Money as the 

<« aforeſaid Stones and other Materials and Things neceffary laſt mentioned, atthe 

Time of the finding and providing of the ſame were reaſonably worth: And the 

« ſaid Themas in Fact ſaith, that he the ſaid Thomas, for the ſaid Maſon's Works 

« Jaſt mentioned, at the Time of doing and performing the ſame, reaſonably de- 

< ſerved to have other fifteen Pounds of like lawful Engliſo Money; and that 

« the ſaid Stones and other Materials and Things neceſſa:y laſt mentioned at 

„the Time of the finding and providing of them were reaſonably worth 

p. 712 <« other fifteen Pounds of like lawful Eugliſß Money, to wit, at the Pariſh 

- <« * aforeſaid in the County aforeſaid, of which the ſaid Elizabeth then and there 
« had Notice: And whereas alſo the ſaid Elizabeth, afterwards, to wit, the 

fame Day and Year aboveſaid, at the Pariſh aforeſaid in the ſaid County #3 


« indebted to the ſaid Thomas in other fifteen Pounds of like lawful 93 1 
« Money, 


J re 
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ce EE 


« that Time wroug't and done, as for divers Materials and Things neceſſary, 


c- uſed in and about the ſame Work by the aforeſaid Thomas, at the like Inſtance 
« and Requeſt of the ſaid Elizabeth, before then bought, found, and provided, as 
« for divers Sums of Money, for the ſaid Elizabeth, by the ſame Thomas, at the like 


« Inſtance and Requeſt of her the ſaid Elizabeth, before that Time laid out and diſ- 


« hurſed; and being fo indebted the ſaid Elizabeth afterwards, to wit, the Day and 


« Year aforeſaid, at the Pariſh aforeſaid in the County aforeſaid, in Conſideration 
« thereof undertook, and then and there did faithfully promiſe the ſaid Thomas, 
« that ſhe the ſame Elizabeth, would well and faithfully pay and ſatisfy the ſaid 
« laſt mentioned fifteen Pounds to the aforeſaid Thomas, when ſhe ſhould be there- 
« unto afterwards requeſted : And whereas alſo the ſaid Elizabeth, afterwards, 
« to wit, the ſame Day and Year abovementioned, at the Pariſh aforeſaid in the 
County aforeſaid, in Conſideration that the ſaid Thomas, at the like ſpecial 


« Inftance and Requeſt of the ſaid Elizabetb, had wrought and done for the 


« ſame Elizabeth other Work belonging to a Maſon [or Maſon's Work] took n 


« upon herſelf, and then and there did faithfully promiſe the ſaid Thomas, that 
« ſhe the ſame Elizabeth, would well and truly pay and ſatisfy twenty Pounds 
« of the like lawful Money of England, for the ſaid laſt mentioned Work, by 
« the ſame Thomas for the ſaid Elizabeth fo wrought and done as aforeſaid, to 
« the ſame Thomas, when thereunto after required: Yet the ſaid Elizabeth her 
« ſeyeral Promiſes and Aſſumptions aforeſaid in nowiſe regarding, but contri- 
eving and fraudulently intending the ſame Thomas in this Behalf craftily and 
« ſybtilly to deceive and defraud, the aforeſaid ſeveral Sums of Money, or any 
« Part thereof, hath not yet paid to the faid Thomas (although the ſaid Elizg- 
« beth by the ſaid Thomas afterwards, to wit, the Twelfth Day of OZober in the 
« Fifth Year aforeſaid, at the Pariſh aforeſaid, in the County aforeſaid, ' and 
« oftentimes afterwards, was required ſo to do) But hath hitherto altogether re- 
« fuſed, and ſtill doth refuſe to pay him the ſame. Wherefore the ſaid Thomas 


« faith that he is injured, and hath Damage to the Value of Sixty Pounds: And 
« therefore he brings this Suit, &c. RO e 


« And the Lady Honor Gerrard, againſt whom the aforeſaid Thomas exhibited 
«* his Bill by the Name of the Lady Elizabeth Gerrard, otherwiſe Garret, in her 


« Money, As well for other Maſon's Work for the ſaid Elizabeth, by the ſame Indebitatus aſſumpſit as 
« Th9y95, at the like ſpecial Inſtance and Requeſt of the ſame Elizabeth, before 


well for Maſon's Work as 
Materials, 


Indebitatus aſſumpſit for 


OTKs 


Breach, 


Miſnomer pleaded in 


| | s | Abatement, 
proper Perſon comes and defends the Force and Injury, &c. And prays 


Judgment of the ſaid Bill, becauſe * ſhe ſaith that ſhe was baptized by the 
Name of Honor, to wit, at the Pariſh of Sz. Clement Danes aforeſaid, and by 
* the ſame Name hath been always from her Baptiſm to this Time known and 
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« called ; without that, ſhe the ſaid Honor now is, or ever was known or called Traverſe. 


* by the Name of Elizabeth, as by the Bill aforeſaid is above ſuppoſed : And 
* this ſhe is prepared to verify: Wherefore ſhe prays Judgment of the aforeſaid 
* Bill, and that the ſaid Bill may be quaſhed. | 

* And the ſaid Thomas Stroud prays a Day to imparle to the Plea aforeſaid 
“ And it is granted to him, Fc. And hereupon a Day is given to the ſaid 
* Parties before our Lady the Queen at Weſtminſter, until Thurſday next after 


* to imparle to the aforeſaid Plea, and then to reply, c. At which Day be- 
fore our Lady the Queen at Meſtminſter came as well the ſaid Thomas Stroud 
„by his Attorney aforeſaid, as the ſaid Defendant in her proper, Perſon ; and 
* the ſaid Thomas prays a further Day to imparle to the 3 Plea; and it 
© 18 granted to him, Sc. and upon this a further Day is given to the ſaid Par- 
ties before our Lady the Queen at Weſtminfter, until Wedneſday next after 
* lifteen Days from the Day of Eaſter, that is to ſay, for the ſaid Thomas ta 
„ imparle to the aforeſaid Plea, and then to reply, &c. At which Day - be- 


Repl. 


: , Imparlances f. 
eight Days from the Day of St. Hilary, that is to ſay, for the aforeſaid Thomas us. FI a 


r the Plain - 


fore the Lady the Queen at Weſtminſter cometh as well the ſaid Thomas Replication by way of 


p _ _ by his Attorney aforeſaid, as the aforeſaid Defendant in 
crion : 


her proper 


J Garret, the Perſon againſt whom the ſaid Thomas exhibited the ſaid Bill by — — 
f the Name of Lady Elizabeth Gerrard, otherwiſe Garret, to his aforeſaid 
5 Plea ought not to be admitted to quaſh the ſaid Bill of the ſaid Thomas, 
ME he faith that ſhe the ſaid Lady Gerrard, otherwiſe Garret the Perſon 


« againſt 


OL, II. | 5 R 


e e the Defen- 
And the ſaid Thomas faith, that the ſaid Lady Gerrard, otherwiſe ant put 10 Bail by the 
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Pleadings to the Caſes. 
« againſt whom the ſaid Thomas in the Term of St. Michae!, laſt paſ 
te exhibited his ſaid Bill by the Name of the Lady Elizabeth Gerrard, other. 
« wiſe Garret, in this ſaid Term of St, Michael, put in common Bail in 
« Court here, at the Suit of the ſaid Thomas, in the Plea aforeſaid, by the Name 
« of Lady Elizabeth Garret, as by the Record thereof remaining in the fame 
« Court of our ſaid Lady the Queen before the Queen herſelf at Meſtminſter 
ee more fully appeareth: And this he is 3 to verify by the ſaid Record: 
: « Wherefore he prayeth Judgment if the ſaid Lady Gerrard, otherwiſe Garret 
« the Perſon againſt whom the ſame Thomas exhibited his ſaid Bill by the Name 
« of Lady Elizabeth Gerrard, otherwiſe Garret, ought to be admitted to her ſaid 
| <« Plea to the quaſhing of his ſaid Bill againſt the ſaid Record, &c, | 
Demurrer. And the abbreſaid Honor Gerrard, againſt whom the aforeſaid Thomas exhi. 
& hited his Bill aforeſaid by the Name of Lady Elizabeth Gerrard, otherwiſe 
« Garret, ſaith, that the aforeſaid Plea by the ſaid Thomas in Manner and Form 
Pp. 714 & aforeſaid above in his Replication pleaded, and the Matter in the ſame con- 
£ ce tained, are not ſufficient in Law to compel her the ſaid Honor to anſwer the 
« ſaid Bill of him the ſaid Thomas: To which ſaid Plea ſhe the ſame Honor 
e need not, nor is by the Law of the Land obliged in any Manner to anſwer : 
« And this ſhe is ready to verify : Wherefore for Default of a ſufficient Repli- 
« cation in this Behalf, ſhe the ſaid Honor, as before, prays Judgment of the 
Joinder. « ſaid Bill, and that the ſame Bill may be quaſhed, Sc. And the ſaid Thomas 
&« ſaith, that the ſaid Plea by the ſaid Thomas in Manner and Form aforeſaid 
above in his Replication pleaded, and the Matter therein contained, are good 
ce and ſufficient in Law to compel the ſaid Elizabeib to anſwer to the aforeſaid Bill 
CC of the ſaid Thomas thereupon againſt the ſaid Elizabeth: Which ſaid Plea, and 
« the Matter in the ſame contained, the ſaid Thomas is prepared to verify and 
& prove, as the Court, Sc. And becauſe the ſaid Elizabeth hath not anſwered, 
c nor hath hitherto in anywiſe contradicted it, he the ſame Thomas, as before, 
<« prayeth Judgment, and that the ſaid Elizabeth be compelled to anſwer to the 
« aforeſaid Bill of the ſaid Thomas, &c. But becauſe the Court of our ſaid 
Lady the Queen now here are not adviſed of giving their Judgment of and 
« concerning the Premiſes, Day therefore is given to the aforeſaid Parties before 
« our Lady the Queen at Weſtminſter, until . . . . Day next after. . of 
« Hearing their Judgment of and concerning the ſaid Premiſes; For that the 

« Court of our ſaid Lady the Queen now here is not yet thereof, Sc.“ 


— 
— 


— 


Pleas before our Lord the King at Weſtminſter of the Term of 
the Holy Trinity in the Tenth Year of the Reign of our 
Lord William the Third, now King of England, &©c. 


Johnſon again/? Long. 3 Ld. Raym, Entries, 389. S. C. 
Salk. 10. Carth. 455. Somerſet, to wit, E it remembered, That heretofore, to wit, in the Term 


S. C. bs of St. Michael laſt paſt, before the Lord the King at 


« Weſtminſter, came Timothy Jobnſon by Philip Hodges his Attorney, and brougit 
Declaration for a Nuſance. © into the Court of .our ſaid Lord the King then there his certain Bill againſt 

| « Fobn Long, in the Cuſtody of the Marſhal, Sc. of a Plea of Treſpaſs upon 
« the Caſe, and there are Pledges of proſecuting, to wit, Fohn Doe and Richard 
« Roe, which ſaid Bill followeth in * theſe Words, to wit, Somerſet, to wit, Timothy 
ce Fobnſon complains of John Long, in the Cuſtody of the Marſhal of the Mar- 
cc ſhalſea of the Lord the King that now is, before the King himſelf being, for 
« that, to wit, That whereas the ſaid Timothy, on the wenty-firit Day 0 
« April in the Eighth Tear of the Reign of our Lord William the T hird noW 
« King'of England, Sc. and ever after to this Time, was poſſeſſed and ſtill 1s 
te poſſeſſed of a certain ancient Work-houſe, ſituate and being in the Pariſh 0 
« Jhatley in the County aforeſaid, in which Work-houſe on the ſame Twenty 
« firſt Day of April in the Eighth Year aforefaid, and from Time when 95 
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Pleadings to the Caſes. 
« Memory of Man is not to the contrary, there was a certain ancient Window Poſſeſſion alledged in an 
« in the Welt Part of the ſame Work-houſe, through which a very wholeſome id e ee 
« Air, and a chearing. Light entered and came in, and uſed and was accuſtomed ef lin. 1255 
« to enter and come in on the ſame Twenty -firſt Day of April in the Eighth 
4 Year aforeſaid, and for all the Time aforeſaid, to the great Benefit and Ad- 

« yantage of the Occupiers of the ſaid Work-houſe : And whereas the ſaid John 

« on the firſt Day of April in the Eighth Year aforeſaid, and always afterwards 

« to this Time, had been poſſeſſed, and doth ſtill remain poſſeſſed of a cer- 

« tain Parcel of Land, with the Appurtenafices, ſituate, lying, and being in the 

« Pariſh of P/hatlcy aforeſaid in the County aforeſaid, lying contiguous to the pc 1.5. Poſfeſon in a 
« aforeſaid Work-houſe, and being ſo poſſeſſed thereof, the ſaid John contriving piece of Land adjoining 
« and fraudulently intending many Ways to burthen and oppreſs the faid thereto. 

« Timathy, and altogether to deprive ichn the ſaid Timothy of the Air and Light | 

« which into the Work-houſe aforeſaid through the Window aforeſaid uſed and 

« was accuſtomed to enter and come in, and to ſtop up the aforeſaid Work- 

« houſe with horrid Darkneſs, and altogether to deprive the ſaid Timothy of the 

« Uſe and Advantage of the ſaid Work-houſe, on the Firſt Day of April in 

« the Eighth Year aforeſaid, at Yhatley aforeſaid, in the County aforeſaid, 

« erefted and built anew a certain Wall upon the ſaid Parcel of Land of the 

« ſaid John, ſo near the ſaid Work-houſe, that by the ſame Erection of the 

« Wall aforeſaid, the ſaid Window on the ſaid Twenty-firſt Day of April, and 

« always after, to the Day of exhibiting this Bill, to wit, the Twenty-third 

« Day of October in the Ninth Year of the Reign of our ſaid Lord the now 

« King, was very much ſtopped up and darkened, whereby the ſame Timothy to- | 

« tally loſt and was deprived of the whole Advantage and Eaſement of the ſaid Pefendant obſtructed the 
« Window, and the Comfort and Wholſomneſs of the Air and Light which Light, whereby the Plain« 
« uſed to enter and come in and upon the ſaid Window as aforeſaid, and the tiff loſt the Benefit of his 
« whole Uſe and Profit of the ſaid Work-houſe from the ſaid Twenty-firſt Day Shop. 

« of April in the Eighth Year aforeſaid to the aforeſaid Twenty-third Day of 

« OFober in the Ninth Year aforeſaid : Wherefore the ſaid Thomas faith, that 

he is prejudiced and damnified to the Value of Forty Pounds: And thereupon 

« he brings this Suit, &c. | | 

„ And now at this Day, to wit, Friday next after the Morrow of the Holy Imparlance. 
_ « Trinity in this ſame Term, until which Day the ſaid John Long had Leave to P. 716 
6 imparle to the ſaid Bill, and then to anſwer, &c. before aur Lord the King at 
© Weſtminſter comes as well the ſaid Timothy by his Attorney aforeſaid, as the 
«* ſaid John by Jacob Long his Attorney, and the ſaid Jobn defends the Force 
« and Injury, when, &c. And faith that the ſaid Timothy ought not to have or 
“ maintain his ſaid Action thereupon againſt him, becauſe he ſaith that the 
* aforeſaid Timothy heretofore, to wit, in Eaſter Term in the Eighth Year of the 
Reign of our ſaid Lord the King, that now is, in the Court of the ſaid Lord Pleads another Action and 
© the King, before the King himſelf here, to wit, at Weſtminſter in the County Recovery for the ſame 
* of Middleſex impleaded the ſame John Long in a certain Plea of Treſpaſs upon Mulance bn Bar. 
© the Caſe, declaring againſt him, That whereas the ſame Timothy on the Tenth Setting forth a former De- 
Day of Oclober in the ſeventh Year of the Reign of our Lord the King that — 
now is, and always afterwards until that Time, had been, and then was poſ. 
ſeſſed of a certain ancient Work-houſe, ſituate and being in the Pariſh of 
Whatley in the County aforeſaid, and that in that Work-houſe on the ſame 
Tenth Day of OFober in the ſeventh Year aboveſaid, and from Time whereof 
the Memory of Man was not then to the contrary, there was a certain an- 
* Clent Window in the Weſt Part of the ſaid Work-houſe, and that through 
b the ſame Window the moſt wholſome Air and Light entered and came in on 
z the ſame Tenth Day of Ofober in the ſeventh Year aforeſaid, and for the 
f whole Time aboveſaid entered and came in, and was uſed and accuſtomed to 5 
„ enter and come in, to the great Benefit and Advantage of the Occupiers of 
: the ſaid Work-houſe ; and that the ſaid John on the ſaid Tenth Day of Oc- 
: et in the ſeventh Lear aforeſaid, and always afterwards until that Time, 
ad been poſſeſſed and then was poſſeſſed of a certain Parcel of Land with the 


(e 
cc 
ec 
(e 
« 
cc 
« 


County 


5 Appurtenances, lituate, lying and being in the Pariſh of V batley in the Fw i rg 


= 
* 1 _— — 
CCC OE —˙* ——o———_— 


— —— 2 — — 2 f — 
e © rn DESI Wet. GEE. 2 7 — 22 
i: S- EEO U ² UU 


: 


— *** * . » eats] 


leadings to the Caſes. 


— 


* 


8 


1 


judgment in the former 
Procedings. 


Averment of the Identity. 


Demurrer. 


. 718 


Joinder. 


„ the ſaid Tenth Day of Oclober, and always afterwards until the T 


— 


« County aforeſaid, lying contiguouſly to the aforeſaid Work-houſe; and bein 


4 ſo poſſeſſed thereof, the ſaid John contriving and fraudulent! intending man 
« Ways to burthen and oppreſs the ſaid Timothy, and ſomes fe deprive lin 
the ſaid Timothy of the Air and Light which uſed and was accuſtomed to Are 
and enter into the ſaid Work-houſe through the Window aforeſaid, and : 
e ſtop up the Work-houſe aforeſaid with terrible Darkneſs, and wholly to %y 
« prive the ſaid Timothy of the Uſe and Advantage of the ſaid Work-houſc. 5 
* the ſaid Tenth Pay of Ochober in the ſeventh Year aforeſaid at Whately afyre. 
ſaid in the County aforeſaid, did newly erect and build a certain Wall upon 
the ſaid Parcel of Land of him the ſaid 7%n, fo near the ſaid Work. hold 
* that by the ſame Erection of the Wall aforefaid, the aforeſaid Window, on 
we 
Day of April in the Fighth Year of the Reign of the now King, * 5 os 
much ſtopped up and darkened, whereby the ſaid Timothy totally loſt and wi, 
„ deprived of the whole Advantage and Faſement of the ſaid Window, and the 
Comfort and Wholeſomeneſs of the Air and Light, which in and through 
the ſaid Window aforeſaid was accuſtomed to enter and come in, and the 
whole Uſe and Profit of the ſaid Work-houſe from the ſaid Tenth Day of 
October in the Seventh Year aforeſaid, unto the ſaid Twentieth Day of April 
in the Fighth Year aforeſaid : Wherefore the ſaid Timo/hy then ſaid that he 
was injured, and had received Damage to the Value of Forty Pounds. And 
thereupon he then brought his Suit, &c. And there were ſuch Procecdinas 
thereupon in the ſame Court here, to wit, at Weſtminſter aforeſaid, after that 
the ſaid 7 had there pleaded thereunto, that he was not. thereof puilty, and 
by a certain Jury of the Country had been thereof found guilty, That afiq- 
wards, to wit, in the Term of St. Michael then next following, by the ſume 
Court here, it was conſidered, that the ſaid Timothy ſhould recover againſt the 
ſaid John Fourteen Pounds for his Damages which he had ſuſtained as well b 
Occaſion of the Premiſſes in the ſame Record mentioned, as for his Coſts and 
Damages by him about his Suit in that Behalf laid out, as by the Record 
thereof remaining in the ſame Court here, to wit, at Weſtminſter aforeſaid, 
more fully appears: And the tame %u further * that the aforcſaid 
„ Work-houſe, Window, Erection, and Building of t}| Wall aforeſaid, in the 
ſaid recited Record mentioned, and the aforcſaid Work-houſc, Window, 
„ Erection, and Building of the Wall aforeſaid, in the Bill of the ſaid Ji 
againſt him the ſaid John Long now exhibited and above mentioned and &. 
„ preſſed, are the ſame Work-houſe, Window, Erection and Building, of the 
Wall, and not other nor different; and that the aforctaid 7:mothy in the above- 
recited Record named Plaintiff, and the aforeſaid hy above in the ſaid 
„ Bill named Plaintiff, are one and the fame Perſon, and not another nor differ— 
« ent; and that the aforeſaid John in the faid recited Record named Defendant, 
„ and the aforeſaid John in the ſaid Bill above named Defendant, are one and 
ce the ſame Perſon, and not another nor different: And this he 1s ready t0 
« yerity : gen 75 5 he prays Judgment if the aforeſaid T7mby ought to have 
* or maintain his ſaid Action againſt him, c. | | 
« And the ſaid Timothy faith, that he, notwithſtanding any Matter by the ſaid 
John above in pleading alledged, ought not to be precluded from having his 
&« ſaid Action thereupon againſt him the ſaid Jahn; becauſe he faith, that the 
« Plea aforeſaid by the ſaid John in Manner and Form aforeſaid above pleaded, 
« and the Matter therein contained, are not ſufficient in the Law to preclude the 
„ fame Timothy from having his ſaid Action thereupon againſt the ſaid Jobn ; 
* to which ſaid Plea he the ſame Timothy hath no Neceſſity, neither by the Law 
« of the Land is bound in“ any Manner to anſwer : And this he is ready to Vc 
« rify : Whereupon for Default of a ſufficient Anſwer in this Behalf, the ſae 
« Timothy prays Judgment, and his Damages by Occaſion of the Premilles atore- 
„ ſaid to be to him adjudged, G. 5 oo i 
« And the aforeſaid John ſaith, that the ſaid Plea by him the ſaid John, in 
« Manner and Form aforeſaid above pleaded, and the Matter in the ſame col: 


„ tained, are good and ſufficient in the Law to preclude the ſaid 7 my os 
| avg 


_- 
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« pleaded, and the Matter in the ſame contained, are good and ſufficient in Law 
« to debar the ſaid Timothy from having his ſaid Action againſt the ſaid 
« John. Therefore it is conſidered, That the ſaid Timothy take nothing by 
« his ſaid Bill, but that he for his falſe Complaint be thereupon in Mercy, c. 
« And that the ſaid John go then without a Day, Sc. And it is further conſi- 
« (ered, that the aforeſaid John recover againſt the ſaid Timothy fix Pounds and 
« ten Shillings for his Coſts and Charges in and about his Defence in this Behalf 
« ſuſtained, adjudged by the Court of the ſaid Lord the King now here, 
to the ſaid Jobr, by his Aﬀent, according to the Form of the Statute 

« jn ſuch Cafe made and provided; and that the aforeſaid Joby have Execu- 
« tion thereof,” GCC. | | 
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* Pleas before our Lord the King and our Lady the Queen * P. 119 
at Weſtminſter, of the Term of Eaſter in the Second 

Year of the Reign of our Lord William and our Lady 

Mary, now King and Queen of England. Roll 43. 


Payne againſt Partridge and another. 3 Ld. Raym. Entries, 439. 


| 8. . ; 
Canbridgeſbire, E it remembered that heretofore, to witz in the Term of 3 Mod. 289. 1 Show, + 
to wit, > St. Michael laſt paſt, before our Lord the King and our 243, 255. Salk. 12. 


Attorney, and brought into the Court of our ſaid Lord the King and Lady the un g. 8. ©. 


Queen then there his certain Bill againſt Edward Partridge, Eſq; and William 

Hauler, in the Cuſtody of the Marſhal, c. of a Plea of Treſpaſs upon the 

„Cale; and there are Pledges of Proſecuting, to wit, Jobn Doe and Richard 

Koe, which ſaid Bill followeth in theſe Words, that is to ſay, Cambrideeſpire, to 

uit, Iſaac Payne complains of Edward Partridge, Eſq; and William Boulter in Declaration W 

« the Cuſtady of the Marſhal of the Marſhalſea of our Lord the King and Lady tant of Littleport againit 

© the Queen, before the ſaid King and Queen being, for that, to wit, that where- the Proprietors of a Ferry- 

nas the Village of Littleport within the Iſle of Ey in the County aforeſaid is, boat for not keeping it in 

and from all the Time whereof the Memory of Man is not ta the contrary, — 

: was an ancient Village, and whereas within the ſaid Village of Liitleport afore- 

' faid there is, and for all the ſaid Time was, an ancient River called Wilney 

: River, and upon the ſame River, and a-croſs the ſame from the whole Time 

a aboveſaid, there. was an ancient Paſſage [or Ferry] at the North-calt Side of preſeription in a Ferry 

: the lame Village of Litileport, near the End of a Lane, called Ferry-lane, and Toll for Paſſage. 

leading from the Village of Litileport aforeſaid to the ſaid River, for the 
Vol. II. 5 8 * paſſing 


o 


* Lady the Queen at Weſtminſter, came Iſaac Payne, by Humpbry Ambler his Comb. 180. Carch. 191, 


n 4 ” 
. 


Pleadi ngs to the C I! os, 


th. 


10 58 and carrying over of the Subjects of this Realm of England, deſiring 
« to paſs over and beyond the ſaid River, to wit, from a certain Place called the 
Ferry lane, from the North-eait Part thereof to a certain Place called Adveny, 
« rows Bank from the North-eaſt Part of the ſame River overthwart that River 
« either forward or backward, at their Will, for the paſſing over and tranſport. 

ing of their Horſes, Mares, andGeldings, which ſaid paſſing over and tranſpori 
&« from the whole Time aboveſaid until of late, to wit, the firſt Day of May i 
the fifteenth Year of our Lord Charles the Second, late King of England, G. 
« were had and performed in a Ferry-boat there kept by the Proprietors and 

„ Occupiers of the ſaid Paſſage [or Ferry]; And the Proprietors, Occupietz 

P. 720 and Keepers of the ſaid Paſſage [or F erry | and F. wy ty” for the Time 
| <« being, for the better keeping and maintaining the ſame, from the whole Time 

_ <. aforeſaid took and were accuſtomed to take of the ſaid Subjects of this Realm of 

“England, ſoto be paſſed and tranſported over and beyondthe ſaid River, to wit, from 

Exception of Inhabitants © theaforeſaid Place called the Ferry-lane to the aforeſaid Place called Aventura 
in ancient Meſſuages from Bank, a-crols the ſaid River (other than of the Inhabitants of the ſame vil. 
paying Toll. “lage of Lilileport, reſiding in ancient Meſſuages or ancient Cottages there) 
« certain reaſonable Rates, as Toll or Cuſtom, to wit, one Half-penny for every 

3 & Horſe and Man thereupon riding, and for every led Horſe, Mare or Gelding, 

The ſeveral Tolls taken. one Farthing ; and for every Horſe, Mare or Gelding, otherwiſe loaded, one 
Penny for ſuch Paſſing and Tranſporting of them as aforeſaid, to be received 

every Time of their paſſing over beyond the River aforeſaid, at the Paſſage 

Preſcription of Exemption © {or Ferry] aforeſaid, either forward or backward : And whereas alſo within 
for the Inhabitants in the « the ſame Village of Littlepert there is, and from the whole Time aforeſaid, 
antient Meſſuages and Cot- « whereof the Memory of Man is not to the contrary, there was ſuch an ancient 
e mo”. Cuſtom, to wit,, that the Inhabitants of that Village in antient Meſſuages or 
* ancient Cottages there reſiding, hadand might have and from the whole Time 

c aforeſaid wereaccuſtomed to have Liberty of paſſing over the ſaid River at the 

< aforeſaid Paſſage there, for themſelves, their Horſes, Mares, and Geldings in 

< the Ferry-boat aforeſaid, ſo as aforeſaid to be tranſported either forward or 

« backward, at their Pleaſure, without any Payment whatſoever for ſuch their 

“ paſling over ſo to be had: And whereas alſo the ſaid Iſaac, on the firſt Day 

| * of May in the ſecond Year of the Reign of our Lord James the Second, late 

That the Plaintiff is an * King of England, and long before and from thence afterwards to this Time was, 
a in an ancient « and ſtill remains one of the Inhabitants of the aforeſaid Village of Lillpon, 
apps e then and ſtill reſiding in a certain ancient Mefſuage there, and for that Cauſe 
“ and Reaſon he the ſaid Jaac, by Virtue of the ſaid Cuſtom had and hath a 

* Right, and ought to have the Liberty of paſſing over the ſaid River at the 

<« Paſlage aforeſaid, in the Ferry-boat aforeſaid, for himſelf, his Horſes, Mares 

| © and Geldings in Form aforeſaid, without any Payment whatſoever for the ſame 
Breach in not keeping © to be made: Nevertheleſs the ſaid Edward and William not being ignorant of 
the Boat, | « the ſaid Cuſtom, but contriving and maliciouſly intending him the ſaid Iſaae 
s illegally to burthen and greatly to damnify, and to deprive him of the Liber. 

<« ty of his aforeſaid Paſſing over the ſaid River to be had at the Paſſage aforelad 

sin the ſaid Ferry-boat as aforeſaid, and alſo to cauſe him the ſaid Iſaac entirely 

to loſe the ſame, on the ſaid firſt Day of May in the ſecond Year above. 

* ſaid, and from thence to the Day of exhibiting the ſaid Bill of the faid {aac 

(the ſame Edward and William, then and before and afterwards to this 11ms 

<« being Proprietors, Occupiers and Keepers of the Paſſage [or Ferry] and Ferry- 

< boat aforeſaid) had or preſerved, or kept no Ferry-boat at tlie ſaid Pallage 

« [or Ferry] for the Paſſing over of * the Subjects of this Realm, and their 

« Horſes, Mares, and Geldings aforeſaid; willing to paſs over and beyond tix 

« ſaid River, but have for the Time aforeſaid totally omitted and neglected to di 

<« have, preſerve or keep the ſame, and no Ferry-boat for the Time aforeſaid, o. 

« any Part of that Time, was or yet is, although the ſaid Edward end Millan, 

* on the ſaid firſt Day of May in the ſecond Year aboveſaid, and often fit! 

* wards, at Litileport aforeſaid, were requeſted by the ſaid Iſaac to have ſuch 

“ Ferry-boat at the Paſſage aforeſaid, and fro permit him the faid Jaac to 9) 

« his ſaid Liberty there; ſo {that the ſaid Jſaac from the aforeſaid firſt Day dt 

May in the ſecond Year aboveſaid, and from thence to this Time Was, 0d 
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« is hindered and wholly deprived of his Liberty of Paſſing over the River a 

« foreſaid at the ſaid Paſſage in Form aforeſazg, according to the Cuſtom afore- 

« ſaid to be had, contrary to the ſaid Cuſtom, and to the Damage of him the 

« ſaid Iſaac of Five hundred Pounds: And thereupon he brings this Suit, Se. 
« And now at this Day, to wit, Wedneſday next after fifteen Days from the lmparlance. 

Pay of Eaſter in this ſame Term, to which Day the ſaid Edward and Wil. 

4 liam had Leave to imparl to the ſaid Bill and then to anſwer, Sc. before 

« the Lord the King and Lady b the at Weſtminſter, cometh as well the ſaid 

& Iſaac by his ſaid Attorney, as the ſaid Edward and William by Joſeph Sherwood 

« their Attorney; and the ſaid Edward and William defend the Force and Injury, 

« when, &c. and ſay that the aforeſaid Jaac ought not to have or maintain his 

Action aforeſaid thereupon againſt them becauſe proteſting that the Paſſing proteſtation that the Paſ- 

« and Carrying of Perſons, Horſes, Mares, and Geldings, over and a-crols the tage was not in a Boat. 

é ſaid River, were not had or done in any Ferry-boat kept for the Paſſing over 

« and Traſportation of Perſons or Cattle in the Place where, and in Manner 

& and Form as by the Declaration aforeſaid is above ſuppoſed : and proteſting 

« that within the ſaid Village of Lirtleport there is not, nor ever was any ſuch purther Proteſtation that 

« Cuſtom as in the Declaration aforeſaid is above ſuppoſed and alledged ; and there is no ſuch Cuſtom ; 

« proteſting alſo that the aforeſaid [aac is not, nor ever was one of the Inha- Proteſtation aiſo, that the 

« bitants of the ſaid Village of Lztleport, reſiding in any_.ancient Meſſuage Plaiatiff was 3 _ 

there in Manner and Form as by the aforeſaid Declaration is above ſuppoſed, _ OY 0 Oe" 

« the ſaid Edward and Wil'iam for Plea ſay, that long before the ſaid I ime in- 

« which, c. to wit, on the firſt Day of May in the fifteenth Year of the Reign piea that at their own 

& of the ſaid late King Charles the Second aforeſaid, he the ſaid Edward, at his Charge they built a Bridge 

« own proper Coſts and Charges, erected, built and plared; in and upon the inſtead of a Boat, and 

« ſaid River and overthwart the ſame River at the Paſſage aforeſaid, a certain keep it in repair * 

« Bridge made of Wood and Stones for the Uſe, Eaſement of paſſing over, for — Nu AO 

« and tranſporting of all and ſingular the Perſons, Horſes, Mares, and Geldings, 

« there coming and willing to paſs over and beyond the ſaid River at the Paſſage 


« aforeſaid, which ſaid Bridge there ſo erected and placed the ſame Edward 


« there from Time to Time, and at all Times after the making * thereof to this * P. 722 
« Time hath well and ſufficiently had, preſerved and maintained, repaired and u 
« kept, and ſtill hath, preſerveth, maintaineth and keepeth there, ſo that the 


4 ſaid Iſaac and all and fingular the Perſons, Horſes, Mares, and Geldings; 


there coming and willing to paſs over and beyond the ſaid River at the Paſſage 

« aforeſaid, from Time to Time and at all Times after the making and placing. 

« of the aforeſaid Bridge there unto this Time, might and ſtill may there go, 

return and paſs upon, by and over the ſaid Bridge acroſs and beyond the River 

« aforeſaid, at the Paſſage aforeſaid, without any Danger, and more ſafely, 

better and ſooner than in a Ferry-boat : For which Reaſon the ſaid Edward and | 

« William had preſerved or kept no Ferry-boat at the ſaid Paſſage, but have For which Reaſon they 
« omitted and neglected to do, have, preſerve or keep the ſame, as they well omitted to keep the Boat. 
might, for the Cauſe aforeſaid : And his they are prepared to verify: Where- 

fore they pray Judgment if the ſaid Iſaac ought to have or maintain his Action 

* aforeſaid thereupon againſt them, c. 


And the ſaid” Iſaac faith, that he, notwithſtanding any Thing by the ſaid Ne that he was not 


Eduard and William above alledged, ought not to be precluded from having his permitted to paſs over any 


* ſaid Action thereupon - againſt them, becauſe he faith, that he the ſaid Iſaac Bridge. : 
** was not permitted to have the Liberty of the Paſſage aforeſaid, by any > 
Bridge over and beyond the River aforeſaid, according to the Cuſtom in the | 
Declaration before-mentioned, againſt the Cuſtom ef And this he is 

ready to verify: Wherefore he prays Judgment and his Damages by Occaſion 

* of the Premiſſes to him to be adjudged, G. 


And the ſaid Edward and William ſay, That the ſaid Plea by the ſaid Iſaac Demurrer. 
in Manner aforeſaid aboye in his Replication pleaded, and the Matter in the | 
* lame contained are not ſufficient in Law to have and maintain the aforeſaid 


3 Action of him the ſaid Iſaac againſt them the ſaid Edward and William, to 
5 which the ſaid Edward and William need not, nor are by the Law of the Land 
in any Manner bound to anſwer: And this they are ready to verify: n 
. . for 
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Joinder. 


Continuance. 


P. 723 


d t for Defendant. * 7 So rende nee or . 
ee Lady the Queen now here, and mature Deliberation being thereupon, had, it 
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for Default of a ſufficient Replication in this Behalf, the ſame Elway 


* And the ſaid Jſaac 


ce. 


now here are not yet thereupon, c. At which Day, before the Lord the K 


— 


d and 


William as before pray Judgment, and that the faid Tſaac be precluded from 


having his ſaid Action againſt them the ſaid Edward and William, c. 
Raich That the aforeſaid Plea by the ſame LJſaac in 
Manner and Form aforeſaid above in his Replication pleaded, and the Mat. 
ter in the ſame contained, are good and ſufficient in the Law to haye and 
maintain the Action of the ſaid [aac againſt them the ſaid Edward and i. 


liam; which ſaid Plea and the Matter therein contained the ſame Tſaac is read 
to verify and prove, as the Court, &c, And becauſe the aforeſaid Eduard 


and William have not anſwered the ſaid Plea, nor have hitherto any Ways 
denied the ſame, he the ſaid Jſaac, as before, prays Judgment and his 


Damages by Occaſion: of the Premiſſes to be achudged to him, Sc. 


« * Bur becauſe the Court of the ſaid Lord the King and Lady the Queen now 


here are not yet adviſed of giving their Judgment. of and concerning the 


Premiſſes, a Day therefore is given to the ſaid Parties before the Lord the King 
and the Lady the Queen, at Weſtminſter, until Friday next after the Morrow of 


the Holy Trinity, of hearing their Judgment of and concerning the ſaid Pre. 


miſſes ; for that the Court of the ſaid Lord the King and Lady the Queen 
now here thereof, are not yet, &c. At which Day, before the Lord the King and 
Lady the Queen at Weſtminſter, come the ſaid Parties by their ſaid Attornies: 
But becauſe the Court of our Lord the King and Lady the Queen, are not yet 
adviſed of giving their Judgment of and concerning the Premiſſes, a Day there. 


fore is. given to the ſaid Parties before. our Lord the King and Lady the ueen 


at Weſtminſter, until Thurſday next after three Weeks from the Day of St. 
Michael, of hearing their Judgment thereupon, for that the Court of our ſaid 
Lord and Lady the now King and Queen are not yet thereof, &c. At which 
Day, before the Lord the King and Lady the Queen at Meſiminſter, come the 
Parties aforeſaid by their ſaid Attornies : But becauſe. the Court of the ſaid 
Lord the King and Lady the Queen now here are not yet adviſed of giving 
their Judgment of and concerning the Premiſſes, a Day therefore is given to 


the ſaid Parties before our Lord the King and Lady the Queen at Weſiminſter. 


until Friday next after eight Days from the Day of St. Hilary, of hearing their 
Judgment, for that the Court of the ſaid Lord the King and Lady the Queen 


W See mich Day, before the Lord ing and 
Lady the Queen at Weſtminſter, come the aforeſaid Parties by their ſaid Attor- 


nies : But becauſe-the Court of the ſaid Lord the King and Lady the Queen now 
here are not yet adviſed of giving their judgment of and concerning the Premiſſes, a 


Day therefore is given to the ſaid Parties before the Lord the King and Lady 


Queen at Weſiminſter, until Wedneſday next after fifteen Days from the Day of 


Eaſter, of hearing their Judgment the reupon, for that the Court of the {aid Lord 
the King and Lady the Queen now here are not yet thereupon, Sc. At which 
Day, before the Lord the King and Lady the Queen at Weſtminſter, come the 
aforeſaid Parties by their ſaid Attornies : But becauſe the Court of the ſaid 
Lord the King and Lady the Queen now here are not yet adviſed of giving 
their Judgment of and concerning the Premiſſes, a Day therefore is given to the 
faid Parties before the Lord the King and Lady the-Queen at Weſtminſter, un- 
til Saturday next after eight Days from the Day of the Holy Trinity, of hearing 
their Judgment thereupon, for that the Court of the ſaid Lord the King and 


Lady the Queen now here are not yet thereupon, c. At which Day, before 


the Lord the King and Lady the Queen at J//min/ter, come the aid [aries 
by their Attornies aforeſaid ; upon which all and ſingular the Premiſſes being 


ſeen and more fully underſtood by the Court of the * ſaid Lord the King and 


ſeems to the Court of the ſaid Lord'the King and Lady the Queen now here, 

that the aforeſaid Plea by the aforeſaid T/aac, in Manner and Form afore: 

ſaid above in his Replication pleaded, and the Matter in the ſame contained, 

are not ſufficient in the Law to have and maintain the faid Action of him = 
I 66 
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Pleadings to the Caſes, _ 


FFI ** 2 


« ſaid Iſaac, againſt the ſaid Edward and William : Therefore it is conſidered- 
« that the ſaid Iſaac take nothing by his ſaid Bill, but that for his falſe Complaint 
« he be thereupon in Mercy, Sc. and that the aforeſaid Edward and William go 
«hence without a Day, Wc. . £45 
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Plea before our Lord the King at Weſtminſter, of the Term 
cf St. Hilary in the Seventh Year of the Reign of our Lord 
| William the Thir a, NOW King of England, & c. Roll. 697 5 


Hicks againf Dowling. 3 Ld Raym. Entries 354. 8. C. 


Somerſet, to wit, © E it remembered, That heretofore, to wit, in the Term Salk. 13. Caſes B. R. 100. 
Nas of St. Michael laſt paſt, before our Lord the King at 8. C. 
« WWefminſter, came Sara Hicks, Widow, by Thomas Callow, her Attorney, and 
« brought into the Court of our ſaid Lord the King then and there, his certain 
« Bill againſt John Dowling, in the Cuſtody of the Marſhal, Sc. of a Plea of 
« Treſpaſs upon the Caſe; and there are Pledges of Proſecuting, to wit, John 
& Dye and Richard Re; which ſaid Bill followeth in theſe Words, that is to fay, | 
ce Somerſet, to wit, Sarah Hicks, Widow, complains of Jobn Dowling, in the _ 
& Cuſtody of the Marſhal of the Marſbalſea of our Lord the King, before the Decheetion'thet ſhe was 
„e King himſelf being, for that, to wit, That whereas the ſaid Sarah, on the 33 1 of a . 
« twenty-ſixth Day of January in the Year of our Lord one thouſand fix Vears, 4 STD Bo 
« hundred and ninety-two, was lawfully poſſeſſed of and in a certain Meſſuage, three Years to the Defen- 
« ſituate, lying and being in Eaſt Dundry, in the County aforeſaid, for a certain dant, if ſuch Perſons | 
Term of Years then and yet to come and unexpired ; And being ſo thereof houldo long live. 
« poſſeſſed, the ſame Sarab on the ſame Day and Year aboveſaid, at Eaſt Dundry 
« aforeſaid, demiſed the ſaid Meſſuage (amongſt others) to the aforeſaid John Dow- e 
« ling; Tohave and to hold to the ſame Jobn Dowling, from * the twenty-fitthDay of P. 725 
« March then next following, for the Term of three Years, if the ſaid Sarah 
« Hicks and John Dowling, and one Thomas Dowling and Edith, the Father and 
« Mother of him the ſaid John Dowling, ſhould ſo long live; by Virtue, of Defendant's Entry and 
« which ſaid Demiſe, the aforeſaid Fobn Dorling, afterwards, to wit, on the leon for his Term, 
« twenty-ſixth Day of March in the Year of Lord One thouſand ſix hundred | gf og mera belonging 
and ninety-three, entered into the Meſſuage aforeſaid, and thereof (among ; 
« others) was poſſeſſed for the ſaid Term of three Years above to him demiſed, 
the Reverſion thereof belonging to the ſame Sarah, for the Reſidue of the ſaid 
Term firſt above-mentioned : And the ſaid Sar ab in Fact faith, that as well ,,,..... of Lives 
* the ſaid Thomas Dowling and Edith, as the aforeſaid Fobn Dowling, are yet in ks 4 
_ © Being and in full Life, to wit, at Eaſt Dundry aforeſaid : Nevertheleſs the B:each in negligent keep- 
* aforeſaid Jobn Dowling ſufficiently knowing the Premiſſes, but contriving and 5 his Fire. 
* maliciouſly intending in this Part very much to damnify and burthen the ſaid 1 
LSarab, he the ſaid Jobn Dowling, on the twentieth Day of June in the Year of 1 
_ © our Lord One thouſand fix hundred and ninety-five, (being ſo as aforeſaid EN 
* poſſeſſed of the Meſſuage aboveſaid, and the Reverſion thereof belonging to 
the ſaid Sarab in Manner before ſaid) did ſo negligently and improvidently 
* keep his Fire in the Meſſuage aforeſaid, that by Reaſon thereof the ſame 
* Meſſuage was then burnt and is totally deſtroyed: Whereupon the ſaid Sarab 
“ faith, that ſhe is injured and hath Damage to the Value of Five hundred 
* Pounds : And therefore ſhe brings this Suit, 8&§. 
And now at this Day, to wit, Thurſday next after eight Days from the Day of Imparlance. 
©. St. Hillary in this ſame Term, until which Day the ſaid John had Leave to im- FE, 
2 parl to the ſaid Bill, and then to anſwer, &c. Before our Lord the King at Meſt- 
vninſter comes as well the ſaid Sarab by her Attorney aforeſaid, as the faid 


. g 


f Jobn by Samuel Brewſter his Attorney: And the me John Dowling defends Not guilty. | 
the Force and Injury, when, Cc. And ſaith that he is not chereof guilty 3 | 


— 


Vor. II. | 5 T | g cc 
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. Phaidings to the Caſes. 


e and of this he puts himſelf upon the Country; and the aforeſaid | 
likewiſe. c. Therefore let a Jury come ee before the e — 
* at MWeſimiuſter, on Wedneſday next after eight Days from the Day of the Puri 
** fication of the bleſſed Mary, and who neither, Sc. to recognize, 22 ho. 
** Cauſe as well, Cc. The fame Day is given to the ſaid Parties there, Sc. 
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* Pleas before our Lord the King at Weſtminſter, of the 

Term of the Holy Trinity in the Mintb Year of the Reign 

, of our Lord William the Third, now King of England, 
Sc. Roll 359. . . 
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Turbervile againſt Stampe. 3 Ld. Raym. Entries 375. S. C. 


Salk. 13, 647. Comb. 459. Dorſet, to wit, © E it remembered, That heretofore, to wit, in the Term 
Carth. 425. Skin. 681. i of Eaſter laſt paſt, before our Lord the King at Weſtmin- 
* B. R. 151. Holt 9. « fer) came Thomas Turbervile the younger, Eſq; by Edward Lawrence, his At- 
1 85 | « torney, and brought into the Court of our ſaid Lord the King then there his 
certain Bill againſt Jobn Stampe Gentleman, in the Cuſtody of the Marſhal, 

c. of a Plea of Treſpaſs upon the Caſe ; and there are Pledges of Proſe- 

<« cuting, to wit, John Doe and Richard Roe, which ſaid Bill followeth in theſe 

„Words, that is to ſay, Dorſet, to wit, Thomas Turbervile the Younger, Eſq, 

„ complains of Joh Stampe, Gent. in the Cuſtody of the Marſhaf of the Mar- 
* ſhalſea of our Lord the King, before the King himſelf being, for that, to 
nom of the Realm, for. wit, That whereas according to the Law and Cuſtom. of this Realm of Eng. 
negligently keeping a Fire © land hitherto uſed and approved, every Man of the ſame Realm is obliged to 
in the Defendant's Cloſe, 4. keep his Fire ſafe and ſecure by Day and by Night, leſt for Want of the due 
whereby the Plaintiff's «© Keeping of ſuch Fire any Damage in any Manner happen to any Perſon of the 
— and Furzes were 4 fame Realm; and whereas the aforeſaid Thomas, on the ſixth Day of April in 
om | “e the ninth Year of the Reign of our Lord William the Third, now King of 
c England, &c. was poſſeſſed of a certain Cloſe of Heath lying and being in 

„ the Pariſh of Stoke in the County aforeſaid : And whereas allo the ſaid Fon 

“ on the Day and Year aboveſaid was in like Manner poſſeſſed of a certain other 

« Cloſe of Heath, next adjoining to the ſaid Cloſe of Heath of him the ſaid 

« Thomas, in the Pariſh and County aforeſaid, the ſaid Jobn, on the Day, Year, 

« and Place aboveſaid, ſo negligently and improvidently kept his Fire in the 

« {aid Cloſe of Heath of him the ſaid Joby, that for Default of the due Keeping 

« of the ſaid Fire, the Heath and Furzes of the ſaid Thomas to the Value of 

„ forty Pounds in the faid Cloſe of Heath of him the ſaid Thomas then grow- 

« ing and being were burnt, to the great Damage of the ſaid Thomas, and con- 

c trary to the Cuſtom aforeſaid : Wherefore he faith, that he is injured and 

ec hath Damage to the Value of forty Pounds: And thereupon he brings this. 

| « Suit, Sc. | N | | 
*P. 727 * And now at this Day, to wit, Friday next after the Morrow of the Holy 
Not guilty, and Iſſue. «© Fyinity in this fame Term, until which Day the ſaid John had Leave to im- 
* parle to the ſaid Bill, and then to anſwer, &c. before the Lord the King at 

t eſtminſter, comes as well the ſaid Thomas by his ſaid Attorney, as the laid 

« John, by Samuel Brewſter his Attorney: And the ſaid John defends the Force 

« and Injury, when, Sc. and faith that he is not thereof guilty ; and of this he 

* puts himſelf upon the Country; and the ſaid Thomas likewiſe, Sc. Therefore 

& Jet a Jury thereupon come before the Lord the King at Veſtminſter, on — 


Venire awarded, © Day next after —— 1 and who neither, Sc. to recognize, &c, becaule as 
| « well; Cc. The ſame Day is given to the ſaid Parties there, Sc. 

Niki prius. * Afterwards Preceſs being thereupon continued between the ſaid Parties of 

| 0 dhe afareſaid Plea, by the Jury's being reſpited there between them there” 


| 2 ; « Werks 


-— 
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Pleadings to the Caſes. 
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« weeks from the Day of Saint Michael, unleſs the Juſtices of our Lord the 

« gane alligned to take the Aſſizes in the County of Dorſet, on Thurſday the 

« rwenty-ſecond Day of Fuly, at Dorcheſter in the County aforeſaid, by the Form 

« of the Statute, Sc. ſhould firſt come for Default of Jurors, Sc. At which 

« Day, before the Lord the King at Weſtminſter, cometh the ſaid Thomas Tur- 

« J-roile the Younger, by his ſaid Attorney, and the faid Juſtices before whom, 

« Ge. have ſent hither their Record before them, had in theſe Words, 

« to wit, Afterwards on the Day and Place within contained, before Sir Edward Poſtea and Verdict. 

« [Vard, Knt. Chief Baron of the Exchequer of the Lord the King, and Sir 

« Thomas Rakeby Knt: one of the Juſtires of the Lord the King aſſigned to hold 

« Pleas before the King himſelf, Juſtices of our ſaid Lord the King aſſigned 

« to take Aſſizes in the County of Dorſet, by the Form of the Statute, Sc. 

« came the within: named Thomas Turbervile the Younger, Eſq; by his Attorney 

« within mentioned, and the within- written John Stampe, Gent. although ſolemn- 

« ]y required, did notcome, but made default: Therefore let the Jury where Defendant's Default. 
« of mention is made, be taken againſt him by Default, and the Jurors of that 

Jury being ſummoned; ſome of them, to wit, Thomas Notting, Henry Kelloway, 

4 Richard Hambourne, fobn Ford, David Hayward, Mark Dowland, Henry Hum 

« ber, James Squib, Robert . oolfrays, came and are ſworn into that Jury; and 

« becauſe the veſt of the Jurors of the ſame Jury did not appear, therefore 

« other Perſons then preſent being choſen for this Purpoſe are appointed a-new * 
« by the Sheriff of the County aforeſaid, at the Requeſt of the aforeſaid Tho- | 

« mas Turbervile, and by the Mandate of the aforeſaid Juſtices, whoſe Names 

« are affiled in the Pahel within written, according to the Form of the Statute . 

« jn ſuch Caſe lately made and provided: And a Jury being appointed a-new, 

« namely, Jobn Warren, William Buſſel and Nathaniel Payne ſummoned in like 

« Manner, come and together with the other Jurors aforeſaid firſt for this Pur- 

« poſe impanelled and ſworn, being choſen, * elected, tried, and ſworn to fpeak p „28 

« the Truth touching the within Contents, upon their Oath fay, that the afore- yerdict * * uf 
« ſaid Foby Stampe is guilty of the within-written Premiſſes, within laid to his en, 
« Charge, as the ſaid Thomas Turberville thereupon within complaineth againſt 
© him, and aſſeſs the Damages of him the ſaid Thomas, by the Occaſion within 
« yritten, beſides his Coſts and Charges by him concerning his Suit in this Be- 
« half applied, to eighty Pounds, and for the ſaid Coſts and Charges to fort) 
« Shillings : Therefore it is conſidered, that the ſaid Thomas Turbervile do re- 
„cover againſt the aforeſaid Jobn Stampe his ſaid Damages by the ſaid Jury 

« in Form aforeſaid aſſeſſed, and alſo eleven Pounds of his Coſts: and Increaſe of Damages. 
Charges for the Increaſe, adjudged by the Court of the ſaid Lord the King 

* now here to the ſame Thomas Turbervile by his Aſſent, which ſaid Damages inꝰ 

the Whole amount to thirty-one Pounds; and the ſaid Jobn, in Mercy, &c.” — 
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of the Holy Trinity in the Tenth Year of the Reign of our 5 Wl 
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Robins againſt Robins. 3 Ld. Raym. Entries 446. S. C. 


| Cornwal, to wit, E it remembered, That heretofore, to wit, in the ; 8. R 2 
3 2 Term of Eaſter laſt paſt, before our Lord the King 125 F 
WM. Weſtminſter, came Stephen Robins Gentleman, by Edward Hoblyn his Attor- Cafe for Arreſting a Man 
* ney, and brought into the Court of the ſaid Lord: the King then there his b), Colour of Proceſs and 
tain Bill againſt Fobs Robins Gentleman, in the Cuſtody of the Marſhal, — — _ ——— | 1 
WM Ge. of a Plea of Debt; and there are Pledges of Proſecuting, that is to ſay, after Pf a 9 _ 
4 7 obn Doe and Richard Roe, which ſaid Bill followeth in theſe Words, to wit, Appearance. ſt 
. Cormual, to wit, Stephen Robins Gentleman complains of John Robins Gentle- 
„man, 
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Pleadings to the Caſes. 


1 


e man, in the Cuſtody of the Marſhal of the Marſbalſea of our Lord the Kino 
before the King himſelf being, for that, to wit, That whereas the ſaid John 
never had any lawful Cauſe of Action againſt the ſame Stephen, ſo tha h 
<« the Law of this Realm of England, the Body of the ſaid Stephen ought 50 
the ſame to be taken, and in Priſon detained until the ſaid Stepben hould 
find ſufficient Bail to anſwer the ſaid John in“ the ſame Cauſe: Nevertheleh 
the fa'd Jobn knowing the Premiſſes, but contriving and maliciouſly inteng. 
ing him the ſaid Szephen, in this Behalf illegally to burthen, Opprels and 
% damnify, and to injure and leſſen his Credit and Reputation as much a8 in 
him was, he the ſaid John on the twenty- eighth Day of May in the ninth 
« Year of the Reign of our Lord William the Third, now King of Euglanl 
Sc. at Bodmyn in, the County aforeſaid, cauſed the ſame Stephen, by Pretence 
and Colour of a certain Proceſs in the Law, to be arreſted; and although he 
the aforeſaid Stephen was always ready to appear upon ſuch Proceſs at the Da 
of the Return thereof to anſwer the ſaid John — to the Exigency of 
& the ſame Proceſs; yet the ſaid John maliciouſly procured and cauſed the fame 
« Stephen, on the Day and Year aforeſaid, at Bodmyn aforeſaid, to be impriſoned, 
% and there in Priſon to be detained by the Space of ſix Months, for that only 
ce that the aforeſaid Stephen could not find ſufficient Bail to anſwer the ſaid 70h 
upon the ſaid Proceſs ; by which the ſaid Stephen was forced to expend preat 
« Sums of Money for his Suſtenance in Priſon aforeſaid ; and the neceſ; 
e Buſineſs of the ſaid Stephen for that Time remained undone, and the ſame 
Stephen in his Manner of Living was greatly injured, to the great Diſtur- 
bance of his Mind, and the manifeſt Detriment of his Fame and Credit: 
“ Wherefore the ſaid Stephen ſaith that he is injured and hath Damage to the 
Value of One hundred and fifty Pounds: And therefore he brings Suit, &.. 
And now at this Day, to wit, Friday next after the Morrow of the Holy 
« Trinity in this ſame Term, until which Day the ſaid Stephen had Leave of 


„ Imparling to the aforeſaid Bill, and then ro anſwer, Ic. before the Lord the 
King at Weſtminſter, cometh as well the aforeſaid Stephen by his ſaid Attorney, 


« as the aforeſaid John by Joſepb Sherwood his Attorney; and the ſaid Jobn de- 
<« fends the Force and Injury, when, &c. and faith, that he is not thereof guilty; 


and of this he puts himſelf upon the Country; and the ſaid Srepben there- 


* P. 730 


&« upon likewiſe, Sc. Therefore let a Jury come thereupon before the Lord 
<« the King at Weſtminſter, on Wedneſday next after three Weeks from the Day 
« of the Holy Trinity, and who neither, &c. to recognize, Sc. becauſe as well, 
„Sc. The ſame Day is given to the ſaid Parties there, Fc. 


— 
— 


* Pleas before our Lord the King at Weſtminſter, of the 


Term of St. Hilary in the Minth Year of the Reign of our 


Salk. 15. Comb. 480. 
Carth. 451. Caſes B. R. 
262, Holt 10. S. C. 


Declaration, ſettin g forth, 
that he was poſſeſſed of a 
certain Term of Years in 


a Colliery adjoining to the 
Highway. 


7 orkſhire, to wit, 


Lord William the Third, now. King of England, &c: 
Koll 437. — | 


Ireſon againſt Moore and others. 3 Ld. Raym. Entries 436. 1 


E it remembered that heretofore, to wit, in the Term 
i of St. Michael laſt paſt, before the Lord the King 4 
« Weſtminſter, came Henry Iveſon by Edmund Barker his Attorney, and brought 
r jnto the Court of our ſaid Lord the King then there his certain Bill againſt 
« John Moore Eſq ; and Ruth his Wife, Samuel Wright, Jeremiah Lobley, Hi"? 
« Smith and Peter Blakey, in the Cuſtody of the Marſhal, Sc. of a Plea of Trel 


* paſs upon the Caſe; and there are Pledges of Proſecuting, namely, Joby Doe 
e and Richard Roe, which ſaid Bill followeth in theſe Words, that 15 to ſay, 
« Yorkſhire, to wit, Henry Iveſon complains of Jobn Moore, Eſq ; and Ruß. 
«< Wife, Samuel Wright, Jeremiab Lobley, Henry Smith and Peter Blakey in 1 
« Cuſtody of the Marſhal of the Marſbalſea of our Lord the King, bear = 


— fr 


« King himſelf being, for that, to wit, that whereas the ſaid Henry Tveſon, on the 


WR 


Pleadings to the Caſes. 


— m—_ 


« fourteenth Day of May in the ninth Year of the Reign of our Lord William 
« the Third, now King of England, Sc. and long before and always afterwards, 


cc 


until this Time, was poſſeſſed. and till is poſſeſſed, for a certain Term of 


« Years then and yet to come and unexpired of and in a certain Colliery and 


6 
6c 
6c 


Mine of Coals, being under the Ground and Land and in the Bowels of a cer- 
tain Cloſe or Land, ſituate and lying in the Pariſh of Whitkirke, otherwiſe 
Whitchurch in the County, aforeſaid, called /bitkirke, otherwiſe Whitchurch- 


« f:{ds, and near adjacent to the King's common Highway in thePariſh aforeſaid, 
« leading on the North Part from the Village of Velberby in the County afore- 
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ſaid, in, by and over a certain Moor there called Winmore, and from thence 

in, by and through a certain Lane there called Anliſbau Lane, and from 

thence in, by and through the Village of Whitkirke, otherwiſe Whitchurch 

aforeſaid, and ſo back again, and alſo of and in a certain other Colliery 

and Mine of Coals being under the Ground and Land, and in the Bowels of 

a certain Cloſe of Moor or Parcel of Land, in the Pariſh aforeſaid, called 

Halton Moor, ſituate and lying, and likewiſe near adjacent to the King's com- 

mon Highway aforeſaid, leading on the North Part from the Village of We- 

therby aforeſaid, in, by and over the {aid Yinmore * Moor, and from thence ©: 732 
in, by and through the Lane aforeſaid, called Anliſpau Lane, and from thence 

in, by and through the Village of Halton in the County aforeſaid, and ſo 

back again, in, by and through which ſaid Lane called Anl;aw Lane, the 

Coals got and dug out of the Mine aforeſaid were wont and intended to be 

carried and conveyed, as Matters fell out, from the Cloſes aforeſaid, to the 

Places neighbouring and adjacent : And whereas alſo on the ſame fourteenth 
Day of May, the aforeſaid Heury Tveſon had a great Quantity, to wit, Two And had great Quantities 
hundred Cart-Loads of Coals dug out of the Mine aforeſaid, ſeverally ready *fCoals ready dug forSale. 
to be expoſed to ſale in the Cloſes aforeſaid, they the ſaid John, Ruth, Samuel, 

Jeremiab, Henry Smith and Peter, being not ignorant of the Premiſſes, but con- 

triving and fraudulently and malicioully intending to hinder, deceive and de- 

fraud the ſame Henry Iueſon of the Ute and Benefit of his Coals aforeſaid, and 

to alienate and ſeduce the Buyers of the Coals dug out of the Colliery afore- 


faid from the ſaid Colliery, and to appropriate and procure them to the Col- 


liery of the ſaid John Moore near adjacent in the Pariſh aforeſaid, afterwards, But the Defendants :ali- 


to wit, the aforeſaid fourteenth Day of May in the ninth Year of the Reign ar ory reed 


of our ſaid Lord the now King aboveſaid, did lay and Place four Cart-loads Way. 
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of great Stones, and one Root of a great Aſh in the ſaid Way in the Lane 


aforeſaid, at the Pariſh aforeſaid, and continued and permitted the Stones and 


Root of the Aſh aforeſaid there to remain for the Space of one Month, by 
which faid Stones, and the Root of the Aſh aforeſaid, the aforeſaid Way, in, 
by and through the Lane aforeſaid, was ſo much ſtopped up and obſt ructed, 
that tne Carts and Carriages for the Carrying and Conveying of the Coals 
N and dug out of the Colliery and l erg w could not paſs in, by 
and through the ſaid Way, by the Lane aforeſaid; by which the ſame Henry 3 
Tveſon totally loſt the hk Ry profi and Advantage of his ſaid Colliery for S * 


the whole Time aforeſaid; and the Coals gotten from the Colliery aforeſaid, 


tor Want of Buyers, ſo hindered and obſtructed for the Reaſons aforeſaid, be- 
came greatly damaged and depreciated to the Damage of the ſaid Henry of fifty 
Pounds : And therefore he brings Suit, Sc. | | 
And now at this Day, to wit, Monday next after eight Days from the Day Imparlance. 
of St, Hilary in this ſame Term, until which Day the aforeſaid Fobu Moore 
and Ruth his Wife, Somuel, Feremiahb, Henry Smith and Peter, had Leave of 
Imparling to the ſaid Bill, and then to anſwer, Sc. before the Lord the King 
at Weſtminſter, comes as well the ſaid Henry Iveſon by his faid Attorney, as the 
aforeſaid John Moore and Ruth his Wife, Samuel, Jeremiah, Henry Smith and 
Peter, by Michael Johnſon their Attorney: And the ſame John Moore and Ruth, 
Semuel, Jeremiah, Henry Smith and Peter, defend the Force and Injury, when, 
Sc. and ſay that they are not guilty of the Premiſſes above laid to their Charge 


in Manner and Form as the aforeſaid Henry lveſon above complains againſt Not gu'lty pleaded, 


them: * And of this they put themſelves upon the Country; and the aforeſaid - e FIT 
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« Henry Iveſon likewiſe, &c. Therefore let a Jury come thereupon b-fore the 
“ Lord the King at Weſtminſter, on Saturday next after the Morrow of the Pu;i- 
x <« fication of the Bleſſed Virgin Mary; and who neither, Ac. to recognize, &.. 
ce becauſe as well, Sc. The fame Day is given to the ſaid Parties there,” (gr. 


— 
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Pleas before the Lord the King at Weſtminſter, F the Term 
St. Michael in the Tenth Year of the Reign of our Lord 
William che Third, now King of England, &c. Roll 125. 


Butcher againſt Andrews. 


Salk, 23. py 446. Eſſex, to wit, TY E it remembered, That heretofore, to wit, in the Term of 
Hole 607 8 * 1 Fi Eaſter laſt paſt, before the Lord the King at Weſtminſter, 
_ « came Thomas Butcher by Ralph Cole his Attorney, and brought into the Court 
« of the ſaid Lord the King then there his certain Bill againſt James Andrews, 
« jn Cuſtody of the Marſhal of the Marſhalſea, Ic. of a Plea of Treſpaſs upon 
Declares in Conſideration © the Caſe ; and there are Pledges of Proſecuting, namely, John Doe and 
he would lend the Pefen- Richard Roe, which ſaid Bill followeth in theſe Words, that is to ſay, Eſer, 
dant's Son a Sum not ex- „ to wit, Thomas Butcher complains of James Andrews in the Cuſtody of the 
bor Gos, of chat Value. Marſhal of the Marſbalſea of our Lord the King, before the King being, for 
8 at balues cc that to wit, That whereas the aforeſaid James on the firſt Day of Auguſt in the 
| | eighth Year of the Reign of our Lord William the Third, now King of Eng- 
&« land, Sc. at Geſtingthorpe: in the County aforeſaid, in Conſideratiun that the 
«* ſame Thomas Butcher, at the ſpecial Inſtance and Requeſt of him the faid 
« James, would lend and accommodate to one George Andrews, Son of the ſaid 
e James Andrews, any Sum or Sums of Money, and would {ell and deliver to 
« the ſame George ſuch Goods, Wares and Merchandize, as he th- ſame George 

„ ſhould want and require, and would truſt the ſaid George for the fame. ſo 
ce that the {aid Sums of Money ſo as aforeſaid to be lent, and the Value of the 
c ſaid Goods, Wares, and Merchandizes to the ſaid George Andrews by the afore- 
* p & ſaid Thomas Butcher to be delivered and fold, ſhould not in the Whole exceed 
* 733 ee the Sum of five Pounds of lawful Money of England, * took upon himſelf, and 
| <« then and there faithfully promiſed the ſame Thomas Butcher, that he the afore- 
« ſaid James would well and truly pay and ſatisfy to the ſaid Thomas Butcher 
e not only all ſuch Sums of Money fo to be lent and accommodated by him the 
« ſaid Thomas Butcher to the ſaid George Andrews, but alſo all ſuch Sums of 

« Money, as the Goods, Wares and Merchandizes aforeſaid at the Time of the 
% Sale and Delivery thereof ſhould be reaſonably worth, when he afterwards 
<« ſhould be requeſted : And the ſaid Thomas Butcher in fact ſaith, that he the 
« ſame Thomas Butcher afterwards, to wit, on the ſame firſt Day of Auguſt in the 
<« eighth Year aboveſaid, at Geftingthorpe aforeſaid in the County aforeſaid, at 
<« the ſaid ſpecial Inſtance of him the ſaid James, did lend and accommodate to 
« the ſaid George Andrews the Sum of thirty Shillings of lawful Money of Ex. 
land, and on the ſame Day, Year and Place lait aboveſaid, at the aforeſaid 
« ſpecial Inſtance and Requeſt of him the ſaid James, ſold and delivered to the 
e {ame George Andrews divers Goods, Wares and Merchandizes, and truſted the 
« aforeſaid George for the ſame; and that the Goods, Wares and Merchandizes afore- 
e ſaid, at the Time of the Selling and Delivery thereof, were reaſonably worth the 
e Sumof three Pounds and ten Shillings of like lawful Money of England, to wit,at 
« Geſtingthorpe aforeſaid in the County aforeſaid, whereof the ſaid James afterwards, 
« that is to ſay, on the ſame firſt Day of Auguſt in the Year aboveſaid, at Ge/ting- 
« thorpe aforeſaid, in the County aforeſaid, then and there had Notice by the lame 
2 8 ? I. « Thomas Butcher : And whereas alſo the ſaid James afterwards, to wit, on the 
5 * at the Plain- dc ſame firſt Day of Auguſt in the eighth Year aboveſaid, at Geftingtborpe aforeſaid 
; « in the County aforeſaid, was indebted to the ſame Thomas Butcher in five Poun-s 


* of like lawful Money of England, for ſuch Sum of Money of him 3 3 
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« that Time lent and accommodated; and alſo was indebted to the ſame Thomas 
« Bytcher in other five Pounds of like, lawful Money of England, for divers 
« Goods, Wares and Merchandizes by the ſaid Thomas Butcher to the aforeſaid 
George Andrews, at the like, ſpecial Inſtance and Requeſt of the ſame James, 
« before that Time ſold and delivered; and the ſaid James being ſo indebted to 
« the ſaid Thomas Butcher, he the ſaid James in Conſideration thereof afterwards; 
to wit, on the ſame firſt Day of Auguſt in the eighth Year aforefaid, at Geſting- 


« faithfully pay and ſatisfy the aforeſaid ſeyeral Sums of five Pounds, and five 
« Pounds laſt mentioned, to the ſame Thomas Butcher, when afterwards he 
« ſhould be thereunto requeſted: And whereas alſo the ſaid James afterwards, 


&« Butcher in other five Pounds of like lawful Money of England, for ſo much 
« Money of him the ſaid Thomas Butcher, by the ſame Thomas Butcher, at the 
© like ſpecial Inſtance and R:queſt of the ſaid James, for the ſame James be- 
fore that Time expended and laid out; and he the ſaid James being there- 
upon ſo indebted to the ſame Thomas Butcher, he the ſaid James in Conſider- 
ation thereof afterwards; to wit, the ſame Day and Year laſt aboveſaid, at 
* Geftingthorpe aforeſaid in the County aforeſaid, did take upon himſelf and then 
and there in the like Manner did faithfully Promiſe the ſaid Thomas Butcher, 
* that he the ſaid Fames would well and truly pay and fatisfy the aforeſaid five 


* wards thereunto requeſted : Nevertheleſs the aforeſaid James in nowiſe re- 
* garding his ſeveral Promiſes and Undertakings aforeſaid in Form aforeſaid 
* made, * contriving and fraudulently intending craftily and ſubtilly to de- 
* ceive and defraud the ſaid Thomas Butcher, hath not yet paid the aforeſaid 
* ſeveral Sums of Money, or any Part thereof, to the ſaid Thomas Butcher, nor 
* hath hitherto in anywiſe contented him for the ſame (although to do this the 
* ſame James afterwards, to wit, on the ſecond Day of Auguſt in the eighth 
* Year aboveſaid, at Geſtingtborpe aforeſaid in the County aforeſaid, was re- 
© queſted by the ſame Thomas Butcher) but hath hitherto altogether refuſed and 
till doth refuſe to pay them to him, or any ways to content him for the 
© ſame, to the Damage of him the ſaid Thomas Butcher of thirty Pounds: And 
therefore he brings Suit, &c. a 
* And now at this Day, to wit, Monday next after three Weeks from the Day 
* of St. Michael in this ſame Term, until which Day the aforeſaid James had 
Leave to imparle to the aforeſaid Bill, and then to anſwer, c. before our Lord 
the King at Weſtminſter comes as well the aforeſaid Thomas by his ſaid Attor- 
© ney, as the aforeſaid James by Jobn Clarke his Attorney: And the ſame James 


6 himſelf in Manner and Form as the aforeſaid Thomas above complains againſt 
þ him: And of this he puts himſelf upon the Country ; and the aforeſaid 
Thomas in like Manner, &c. Therefore let a Jury come thereupon before 


gc. to recognize, &c. becauſe as well, Sc. The ſame Day is given to the 
Parties aforeſaid there,” c. 


' Pleas 


« Thomas Butcher, by the aforeſaid Thomas Butcher, at the like ſpecial In- Indebitatus Aſſumpſit 
« {tance and R-queſt of him the ſaid James, to the ſame Gerrge Andrews before for other 3 l. laid out, &e. 


« thorpe aforeſaid in the County aforeſaid, took upon himfelf, and then and 
« there in like Manner lawfully promiſed that he the ſaid James would well and 


« to wit, on the ſame firſt Day of Auguſt in the eighth Year aboveſaid, at Gefting- 
e ;borpe aforeſaid in the County aforeſaid, * was indebted to the ſame Thomas P. 734 


Pounds laſt mentioned to the ſame Thomas Butcher, when he ſhould be after- preach: 


© defends the Force and Injury, when, &c. And faith that he did not take upon Non Aſſumpſit pleaded, 


the Lord the King at Weſtminſter, on —— next after — and who neither, 
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P. 735 Pleas before our Lady the Queen at Weſtminſter, of the Tiry 
| of St. Hilary in the Firſt Year of the Reign of our Lach 


Anne, now Queen of England, c. Roll 43 5. 


Coggs againſt Bernard. 3 Ld. Raym. Entries 240. S. C. 


Salk, 26. 3 Salk. 11, 268. Middleſex, to wit, E it remembered, That heretofore, to wit, in th 
Holt I 3, 131, 528, 8. G. ; 06: Term of St Michael laſt paſt, before our Lady 

„Queen at Weſtminſter, came John Coggs by 7 oſeph Sherwood his Attorney, and 
Declaration upon Defen- brought into the Court of our ſaid Lady the Queen then there his Certain 
dant's Promiſe to take - © Bill againſt William Bernard, in the Cuſtody of the Marſhal, Sc. of a Plex gf 


Hogſheads of Brandy out « Treſpaſs upon the Caſe; and there are Pledges of Proſccutin 
of one Cellar and ſafel T eſp al: P DR 87 that is to lay 


a e John Doe and Richard Roe; which ſaid Bill followeth in theſe Words, th 1 
a wo. 6x Middleſex, to wit, John Coggs complains of William Bernard, ** 
* Cuſtody of the Marſhal of the Marſpalſea of our Lady the Queen, before the 
« Queen herſelf being, for that, to wit, That whereas the aforeſaid William, on 

<« the tenth Day of November in the thirteenth Year of the Reign of our Lord 
« Pilliam the Thitd, late King of England, Sc. at the Pariſh of &.. Clement 
Danes in the County of Midaleſex aforeſaid, had undertaken ſafely and fe. 
curely to take up divers Caſks of Brandy of the ſaid Jobn, then being in 3 
&« certain Cellar fituate in a certain Place called Brooks-Market in the Pariſh of 
&* gt. Andrew Holborn in the County aforeſaid ; and had undertaken to put the 
c ſame ſafely and fecurely in a certain other Cellar ſituate in a certain other 
< Place called Water-ſirezt in the Pariſh of S,. Clements Danes in the County 
e aforeſaid, the ſame William, his Servants and Agents afterwards, to wit, the 
© ſame Day and Year, at the Pariſh of Saint Clement Danes aforeſaid, handled 
„ the Caſks of Brandy aforeſaid ſo negligently and improvidently in puttin 
* them in the Cellar laſt mentioned, that for Want of good Care of the faid 
William, his Servants and Agents, one of the ſaid Caſks of Brandy then and 
c there was broken, and a great Quantity, to wit, One hundred and fifty Bottle 
cc of the Brandy aforeſaid in the ſame Caſk was by that Occaſion poured out 
upon the Ground and ſpoiled. And whereas alſo the aforeſaid William, after. 
terwards, to wit, on the ſame tenth Day of November in the thirteenth Year 
aboveſaid, at &. Clement Danes aforeſaid in the County of Middleſex aforeſaid 
had undertaken ſafely and ſecurely to take up divers other Caſks of Brandy 
of the ſaid John, then being in a certain other Cellar ſituate in a certain *Place 
*P, 720 called Brooks-Market in the Pariſh of St. Andrew Holborn in the County afore- 
& ſaid, and to place thoſe Caſks there on a Carr to be carried to a certain other 

& Cellar ſituate in a certain other Place called Water: ſtreet in the Pariſh of 9. 

& Clement Danes in the County aforeſaid, and the ſaid Caſks ſo as aforeſaid, car- 

&« ried to the laſt-mentioned Cellar ſituate in Water-ftreet aforeiaid, from the {aid 

4 Carr ſafely and ſecurely there to let down, and place in the Cellar laſt men- 
% tioned ; the ſame William, his Servants and Agents afterwards, to wit, the 

& ſame Day and Year aboveſaid, at the Pariſh of S!. Clement Danes aforeſaid in 

te the County aforeſaid, ſo negligently and improvidently handled the faid Calks 

& of Brandy laſt mentioned in laying them in the Celiar laſt mentioned, that 
« for Want of due Care of the ſaid William, his Servants and Agents, one of 
ce the ſame Caſks of Brandy laſt mentioned was then and there broken, and a 

<« great Quantity, to wit, One hundred and fifty Bottles of the Brandy laſt men. 

ce tioned being in the ſame Caſk laſt aboveſaid, was by that Occaſion then ark 

there ſplit upon the Ground and deſtroyed : Wherefore the ſaid Jobs ſaith 

ce that he is injured and hath Damage to the Value of One hundred Pounds: 

« And therefore he brings Suit, &c. ; | 

“And now at this Day, to wit, Saturday next after eight Days from tt 

C Day of Saint Hilary in this ſame Term, until wluch Day the ſaid William det. 

& zard had Leave of Imparling to the ſaid Bill, and then to anſwer, &c. wa 
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Pleadings to the Caſes. 
« our Lady the Queen at Weſtminſter comes as well the aforeſaid Jobn Coggs by , 
« his ſaid Attorney, as the ſaid William Bernard by William Collier his Attorney; . 
00 nd the ſame William Bernard defends the Force and Injury, when, Sc. and, Wet Str. 
« faith, that he is not guilty thereof; and of this he putteth himſelf upon the 
« Country - and the before ſaid Fobn Coggs in like Manner, Sc. Therefore let | 
« a Jury thereupon come before our Lady the Queen at Weſiminſter, on Monday . 
« ncxt after the Morrow of the Purification of the Bleſſed Mary, and who neither, aeg. 
« ge. to recognize, &'c. becauſe as well, Cc. The ſame Day is given to the Par- 
« ties aforeſaid there, Ec. ; | | 5 8 
4 Afterwards Proceſs thereon is continued between the Parties aforeſaid Of Polles continued; 
« the Plea aforeſaid by the Jury reſpited thereupon between them before our 
„Lady the Queen at Wihtminſter, until Thurſday next after the Morrow-of the 
« Purification of the Bleſſed Mary then next following, unleſs the Truſty and 
e well beloved of our Lady the Queen Sir John Holt, Knt. Chief Juſtice of our 
Lady the Queen appointed to hold Pleas in the Court of our ſaid Lady the 
« Queen, before the Queen herſelf, come before on Wedneſday next after eight 
« Days from the Day of the Purification of the Bleſſed Mary at Weſtminſter 
« aforeſaid in the County of Middleſex aforeſaid, in the great Hall of Pleas, 
« there, according to the Form of the Statute, &c. for Want of Jurors, Sc. 
« Art which Day before our Lady the Queen at Weſtminſter comes the afore- 
« ſaid Jobn Coggs by his ſaid Attorney, and the aforeſaid Chief Juſtice * of our P. 737 
« Lady the Queen, before whom, Sc. ſent here his Record before him had in Poſtea returned, 
« theſe Words, Afterwards, at the Day and Place within contained before John 
« Holl, Knt. Chief Juſtice within written, having aſſociated to himſelf John 
« ſyce, Gent. by Form of the Statute, Sc. comes as well the within named Fobr 
« Crops as the within named William Bernard, by their Attornies within men- 
« tioned : And the Jurors of that Jury being ſummoned hkewiſe come, who 
« being choſen, tried, and {worn to ſpeak the Truth of the within Contents, 
| © upon their Oath ſay, that the aforeſaid William Bernard is guilty of the Pre- 
“ miſes, within laid to his Charge, in Manner and Form as the aforefaid Joby 
| * Coggs within thereupon complaineth againſt him, and aſſeſs the Damages of 
4 him the ſaid John Coggs, by Occaſion thereof, beſides his Coſts and Charges 
by him applied about his Suit in this Behalf, to ten Pounds, and for thoſe 
« Coſts and Charges to twenty Shillings : Therefore it is conſidered, that the 5 
| © ſaid Jobn Coggs do recover againſt the aforeſaid William Bernard the Dama- Judgment for the Plaintifff 
ges aforeſaid by the faid Jury in Form aforeſaid affeſſed, and alſo twenty and 
one Pounds adjudged by the Court of the ſaid Lady the Queen now here, to 
* the ſame Fobn Coggs for his Coſts and Charges aforeſaid, by his Aſſent, of 
« Increaſe, which ſaid Damages in the Whole amount to thirty-two Pounds ; 
* and the ſaid William Bernard in Mercy,” &c. | | 


* 


Pleas before the Lord the King at Weſtminſter, of the Term 
of the Holy Trinity, in the Minth Year of the Reign of 
William he Third, now King of England, &c. 18 


Harriſon againſt Cage. 3 Ld. Raym. Entries 403. 8. C. 


Cambridgeſpire, to wi MY 


E it remembered, That heretofore, to wit, in the 5 Mod. 411. Salk. 24: 
5 wh | Term of Eaſter in the ninth Year of the Reign of Carth. 467. Caſes B. K. 
——our Lord William the Third, now King of England, &c. before the Lord the 214. Holt 456. S. C. 
Z King at Weſtminſter came Henry Harriſon, Gentleman, by Michael Jobnſon his 

Attorney, and brought inte the Court of the ſaid Lord the King then there his | 

. Certain Bill againſt Adlard Cage Gentleman, and Elizabeth his Wife, in the | | 
2 Cuſtody of the Marſhal, c. of a Plea of Treſpaſs upon the Caſe; and there Caſe againſt Huſband and 
„ aue Pledges of proſecuting, to wit, * John Doe and Richard Roe, which ſaid Wife e ee OI 
yl followeth in theſe Words, that is to ſay, Cambridgeſtire, to wit, Heury Har- u Pe, ge hen ole 
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Preach. 


Requeſt and Refuſal, 


And marrying the Defen- 
dant. | 


Indeb. Aſſump. for Money 
laid out for and lent to her 
when ſole, 0 


3 


< the King himſelf being, for that, to wit, That whereas the aforeſaid Eliza 
y whilſt ſhe was ſole, to wit, on the firſt Day of April in the eighth Year of 
5 | 


4 ney aforeſaid, as the aforeſaid Adlard and Elizabeth by Richard Ediward: ther 


ä 


Pleadings to the Caſes. 


* riſon Gentleman complains of Adlard Cage, Gentleman, and Elizateth his W. 
in the Cuſtody of the Marſhal of the Marſpalſes of the Lord the King. befor 


the Reign of our Lord William the Third, now King of England, 
Boroughgreen in the County aforeſaid (in Conſideration that the lame Henry the 

and ſtill being a Bachelor and not married, at the ſpecial Inſtance and Regel 
of the ſaid Elzabeth, then and there had agreed with the ſame Elizabei⸗ 
and had taken upon himſelf and faithfully promiſed the ſame Elizabeth, tha 
he the ſame Henry would marry the ſaid Elizabeth) took upon herſelf and then 
and there faithfully promiſed that ſhe the faid Elizabeth would marry him 
the ſaid Henry; and although the ſaid Henry, giving Credit to the Fromiſe 
and Aſſumption of the ſaid Elizabeth, altogether refuſed to contract Matr. 
* mony with any other Woman, and yet continueth a Bachelor and unmarcicd 
and always from the Time of making the Promiſe and Aſſumption aforcſja 


Sc, at 
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% (whilſt the ſaid Elizabeth was ſingle) was ready and often offered legally 
e to marry the ſame Elizabeth, to wit, at Borough-Green aforeſaid in the Coun 
< atoreſai ; nevertheleſs the ſaid E/izabeth, whilſt ſhe was ſole, not regardin 
* her Promiſe and Aſſumption aforeſaid, but contriving and fraudulently intend. 
< ing craftily and ſubtilly to deceive and defraud the ſaid Henry in this Behalf 
e hath not married him the ſaid Henry (although fo to do the aforeſaid Elizabeh 
<< after her Promiſe and Aſſumption aforeſaid made, to wit, on the twenty-ninth 
* Day of April in the eighth Year aboveſaid, and often before and afterwards, 
© at Borough Green aforeſaid in the County aforeſaid, was by the ſaid Heyy 
ce required) but altogether refuſed to marry him, and afterwards, to wit, on the 
„ firſt Day of OZober in the eighth Year aforeſaid, at Borough-Green aforeſaid in 
e in the County aforeſaid, married the aforeſaid Adlard contrary to the aforeſaid 
* Prom.ſe and Aſſumption of the ſame Elizabeth : And whereas alſo the afore. 
e ſaid Elizabeth, whilſt ſhe was ſole, to wit, on the firſt Day of May in the 
eighth Year aboveſaid, was indebted to the ſame Henry in Three hundred 
* Pounds of lawful Money of England, for Money by him the ſaid Henry, at the 
* Tpecial Inſtance and Requeſt of the ſaid Elizabeth and for the ſame Elizabeth 
(while ſhe was ſole) before that Time paid and laid out, and for Money by 
© the ſame Elizabeth, while ſhe was ſole, before that Time borrowed and e. 
* ceived of the ſaid Henry, and being ſo indebted thereupon, the ſaid Elizabeih 
* (while ſhe was ſole) on the ſame Day and Year laſt mentioned, at Borough- 
Green aforeſaid in the County aforeſaid, in Conſideration thereof undertook 
and then and there faithfully promiſed the ſaid Henry, that ſhe the ſaid Ele 
„ beth would well and faithfully pay and fatisfy to the ſaid Henry the fame 
& Three hundred“ Pounds: Nevertheleſs the ſame Elizabeth (while ſhe was 
e ſole) and the aforeſaid Adlard and Elizabeth, after the Marriage between them 
“celebrated, not regarding the Promiſe and Undertaking of the ſaid Elizateih 
* laſt mentioned in Form aforeſaid made, but contriving and fraudulently in. 
<« tending the ſame Henry in this Behalf craftily and ſubtilly to deceive and 
&« defraud, the before ſaid Three hundred Pounds have not paid, nor hath either 
of them paid any Part thereof to the ſaid Henry (although often requeſted) 
“ but have altogether refuſed and yet do refuſe to pay the ſame to him, or am 
„ wiſe to content him for the ſame : Wherefore the ſaid Henry ſaith that he l 
« injured and hath Damage to the Value of Three thouſand Pounds: And 
<« thereupon he brings Suit, &c. x | 
« And now at this Day, to wit, Wedneſday next after the Morrow of the Hoy 
« Trinity in this ſame Term, until which Day the aforeſaid Adlard and Llizo- 
„ beth had Leave to imparle to the ſaid Bill, and then to anſwer, Cc. before the 
* the Lord the King at Veſtminſter comes as well the ſaid Henry by his Attor- 


« Attorney: And the ſame Aalard and Elizabeth defend the Force and bot 
« when, &c. and ſay that the aforeſaid Elizabeth did not take upon herſelf n 
« Manner and Form as the aforeſaid Henry above complains againſt them: at 
of this they put themſelves upon the Country; and the ſaid Henry in like Man 


ner, Ec. Therefore let a Jury come thereupon before the Lord the oy 
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« ſyrſtmiaſter, on Wedneſday next after three Weeks from the Day of the Holy 
« Jrinity: and who neither, &c. to recogniſe, c. becauſe as well, Sc. The 


« {ame Day is given to the aforeſaid Parties there, Sc. Afterwards the Pro- Poſtea continued. 


« ceedings thereon are continued between the aforeſaid Parties of the Plea afore- 
« ſaid by the Jury reſpited thereupon between them, before the Lord the King 
« at H//eftminſter, until Monday next after three Weeks from the Day of Sr. 
« Michael from thence next following, Unleſs the Juſtices of the Lord the 
« King appointed to take Aſſizes in the County aforeſaid, do firſt come on Thurſ- 
« Jay the eleventh Day of Augu/# at the Caſtle of Cambridge in the County 
« aforeſaid, by Form of the Statute, &c. for Want of Jurors, &c. At which 
« Day, before the Lord the King at IPeftminſter, comes the ſaid Henry by his ſaid 
« Attorney, and the beforeſaid Juſtices before whom, Sc. have ſent here their 


« Record had before them in theſe Words, to wit, Afterwards at the Day and poſtea returned. 


« Place within contained, before Sir Edward Ward, Knt. Chief Baron of the 
« Exchequer of our Lord the King, and Thomas Knight, Eſq; for this Turn 


« Aſſociate to the ſaid Sir Edward Ward, and Sir Thomas Rakeby, Knt. one of the 


« Juſtices of the ſaid Lord the King appointed to hold Pleas before the King 


« himſelf, the Juſtices of our ſaid Lord the King appointed to take Aſſizes in 


« the County of Cambridge by Form of the Statute, Sc. the Preſence of the ſaid The- 
& mas Rokebynot being expected, by Virtueof the Writof the ſaid Lord the King of Si 


& in omnes, comethrhe within-named Henry Harriſon * by his Attorney within men- 
cc tioned, and the within written Adlard Cage and Elizabeth his Wife, altho* folemnly * P. 740 


« required, do not come, but have made Default: Therefore let the Jury whereof Men- 


« tion is within made be taken againſt them by Default; Upon which the Jurors Defendants Default, 


« of that Jury being likewiſe ſummoned come, who being choſen, tried and 
« ſworn to ſpeak the Truth of the within Contents, upon their Oath ſay, that 
ce the aforeſaid Elizabeth did, take upon herſelf in Manner and Form as the afore- 


« ſaid Henry within complains againſt the ſaid Adlard and Elizabeth, and aſſets Verdict for thePlaintiff, 
“ the Damages of the ſame Henry by Occaſion of the Non- performance of 


te the Promiſes and Undertakings within ſpecified, beſides his Coſts and Charges 
& by him about his Suit in this Behalf applied, to Four hundred Pounds, and 
« for thoſe Coſts and Charges to forty. Shillings : Therefore it is conſidered, 


* A 5 Ls 
that the aforeſaid Henry Harriſon do recover againſt the aforeſaid Adlard Cage Judgment. 


& and Elizabeth his Wife his aforeſaid Damages by the Jury aforeſaid in Form 
e aforeſaid aſſeſſed, and alſo ſixteen Pounds for his Coſts and Charges aforeſaid, 
c adjudged by the Court of our ſaid Lord the King now here to the ſaid 
e Henry by his Aſſent, of Increaſe, which Dmages in the Whole amount 
* to Four hundred and eighteen Pounds; and the aforeſaid Adlard and Elizabeth 
in Mercy, c. 5 | | 


* Afterwards, to wit, on Saturday the twenty-ſixth Day of November, inthe tenth 


4 Year of the Reign of our Lord William the Third, now King of England, Ic. A Writ of Error in the 
« Tranſcripts of the Record and Proceedings aforeſaid between the Parties afore- Exchequer- Chamber. 


“ ſaid of the Plea aforeſaid, with all Things thereunto belonging, by Pretence 
« of a certain Writ of the ſaid Lord the King, of correcting Errors proſecuted 
« by the aforeſaid Adlard and Elizabeth in the Premiſſes before the Juſtices of the 


A ſaid Lord the King of the Common Pleas, and the Barons of the Exchequer 


of the ſaid Lord the King of the Degree of the Coif in the Chamber of the 
* Exchequer aforeſaid, according to the Form of the Statute made in the 


'  * Parliament of our Lady Elizabeth, late Queen of England, &c. held at 


* Weſtminſter on the twenty- third Day of November in the twenty-ſeventh Year of 
her Reign, were tranſmitted from the aforeſaid Court of the ſaid Lord the 
King here, before the King himſelf; and the aforeſaid Adlard and Elizabeth 


** appearing in the ſame Court of Exchequer-Chamber, affigned certain Matters Error aſſigned. 


* for Error to be had on the Record and Proceſs aforeſaid, for revoking and 


making void the Judgment aforeſaid, to which the aforeſaid Henry likewiſe ap- 


= pearing in the ſame Court of Exchequer-Chamber aforeſaid hath pleaded that 
f there was nothing in anywiſe erroneous, either in the Record and Proceed- 
.. ngs aforeſaid, or in the giving of the Judgment aforeſaid ; and afterwards, 
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Judgment affirmed. 


Cofts adjudged, occaſioned 
by the Delay of Execu- 
tion and Remittance of 
the Record. 


Satisfaction acknowledg- 
ed, 


Pleadings to the Caſes. 


* to wit, on Tueſday the twenty-ſeventh Day of June in the eleventhYear of the 
* Reign of our Lord William the Third, now King of England, Sc. as well 
„the Record and Proceedings aforeſaid, and the Judgment given upon the 
« ſame, as the aforeſaid Erdl by the ſaid Adlard and Elizabeth aſſigned and alleds. 
ed for Error, being ſeen, and by the Court of Exchequer- Chamber aforefayg 
* dihgently examined and more fully underſtood; It ſeemed to the ſame Court 
„of Exchequer- Chamber aforeſaid, that the ſaid Record is in nowiſe faulty or 
defective, and that the ſaid Record was not anywiſe erroneous: Therefore ir 
% was then and there by the ſame Court of Exchequer Chamber aforeſaid con. 
c ſidered, That the Judgment aforefaid ſhould in all Reſpects be affirmed and 
« ſtand in all its Force and Effect, the ſajd Cauſes and Matters by the aforeſaid 
* Adlard and Elizabeth aſſigned and alledged for Error in any wiſe notwith— 
* ſtanding; And it was further then and there by the fame Court conſidered, 
that the aforeſaid Henry ſhould recover againſt the faid Adlard and Elizabeth, 
* ten Pounds and ten Shillings, adjudged by the Court there to the faid Henry 
by his Aſſent, according to the Form of the Statute for that Purpoſe made and 
e provided, for his Damages, Coſts and Charges, which he had by Occaſion 
of the Delay of Execution of the Judgment aforeſaid, by Pretence of the 
% Proſecution of the faid Writ of Error; And thereupon the aforeſaid Record, 
e and alſo the Proceedings of the ſaid Juſtices of the Common Pleas aforeſaid, 
« and the faid Barons of the Exchequer aforeſaid, had before them in the Pre. 
“ miſſes before the Lord the King whereſover, Sc. were then by the ſame Juf. 
< tices and Barons ſent back according to the Form of the Statute, £7. and do 
e now remain in the Court of the Lord the King here before the King himſelf, 
« He. Afterwards to wit, on Wedneſday next after three Weeks from the Day of 
e the Holy Trinity in the thirteenth Year of the Reign of our Lord William the 
« Third, now King ol England, &c. before the ſaid Lord the King at Veſnin- 
&« fer cometh the aforeſaid Henry Harriſon by his ſaid Attorney, and acknow- 
“ ledgeth himſelf to be ſatisfied by the aforeſaid Adlard and Elizabeth, concerning 
“ the Debt, Damages, Coſts and Charges aforeſaid : Therefore let the ſame 
% Aalard and Elizabeth, be thereupon acquitted of the ſaid Debt, Damages Colts 


F and Charges,” c. 


Salk. 34. S. c. 


Suggeſtion ſetting forth 
Statute of 13 Rich. 2. 
whereby the Admiralty 
have no Cognizance of any 
Thing done upon the 


Land. 


Another Statute (15 R. 
2.) to the ſame Purpoſe. 


* —_ 
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* Pleas before our Lady the Queen at Weſtminſter, of 
the Term of St. Michael, in the Firf# Year of the Reign 
of our Lady Anne, now Queen of England, &c. Roll 
223 e 


Juſtin againſt Ballin. 


England, to wit. JD E it remembered, That on Friday next after three 

| by Weeks from the Day of St. Michael in this ſame 
“Term, before the Lady the Queen at Weſtminſter, comes Nicholes Juſtin in 
<* his proper Perſon, and cauſes the Court of the ſaid Lady the Queen now here 
« to underſtand and be informed, That whereas in the Statute made in the Parlia- 
ce ment of our Lord Richard the Second, late King of England after the Conqu eſt, 
ec held in the thirteenth Year of his Reign at Vęſiminſter in the County of Middleſex, 
« it is amongſt other Things ordained and enacted by the Authority of the ſame 
« Parliament, that Admirals and their Deputies from thence afterwards ſhould 
& in no Sort intermeddle concerning any Thing done within the Kingdom 0 
« England, ſave only concerning, a Thing done upon the Sea, as was of Right 
« accuſtomed in the Time of our Lord Edward late King of England, Grand- 
« father of the ſame Lord the King Richard the Second, as in the ſame Statute 
ce amongſt other Things is more fully contained: And whereas alſo by anothef 
« Statute made in the Parliament of the aforeſaid late King Richard the Second, 


te 
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© in the fifteenth Year of his Reign, held at Weſtminſter aforeſaid in the ſad 
« County of Middleſex, it is amongſt other Things declared, ordained and eſta- 
« bliſhed, that the Court of Admiralty ſhould have no Cognizance, Power of 
« Juriſdiction of all Contracts, Pleas and Complaints, and of all other Things 
« done or ariſing within the Bodies of Counties, as well by Land as by Water, 

ce and alſo of the Wreck of the Sea, but that all ſuch Contracts, Pleas and 
Complaints, and all other Things ariſing within the Bodies of Counties, as 
« well by Land as Water, as aforeſaid, and alſo Wreck of Sea, ſhould be de- 

« termined, tried, diſcuſſed and remedied by the Law of the Land, and not 
« before the Admiral or Admirals, nor by his Lieutenant in any Manner as in 


« the ſame Statute is alſo amongſt other Things more fully contained: And Another Stat. (2 H. 4.) 
ce trek alſ> in the Parliament of our Lord Sh the Fourth, late King of <*firming the former, 
« Eypland after the Conqueſt, held in the ſecond Year of his Reign at Weſtmin- 

« /er in the County atoreſaid, it is amongſt other Things ordained and enacted, 

« that the aforeſaid Statute of the aforeſaid * Year of our ſaid late King Richard * P. 743 
& the Second, ſhould be held and kept and carried into due Execution as in the 

« ſame Statute amongſt other Things is contained: And whereas alſo all and 8 
&« ſingular Pleas and Affairs touching or concerning the Validity, Explication, That the N | 
Interpretation, Conſtruction or Expoſition of any Statutes in all Parliaments = —_— 8 3 
« vrhatioever of our ſaid Lady the now Queen, or her Progenitots, late Kings ans 

& or Queens of England, enacted, made and provided, and all and ſingular Pleas 

« and Conuſance of Pleas for any Treſpaſſes, Contracts, Treſpaſſes upon the 

« Caſe, for the Taking, Detaining or Converting of any Goods or Chattels, or 


e for any other Cauſe whatſoever, as well upon Land as upon Water, within the 
„Body of any County within this ogy 1 of England, or elſewhere upon 

Land, happening, ariſing, emerging, done or brought to any Perſon or Per- 
< ſons, do ſpecially belong and appertain to our Lady the now Queen and her 


* Royal Crown, and by the Laws and Statutes of this Realm of England ought, 
and from Time paſt always hitherto were accuſtomed to be tried, determined 
and diſcuſſed in the Queen's Temporal Courts of Record, before the Lady the 
Queen now here, or before her Temporal Juſtices or Judges, and not before 
the Lord Admiral of England, nor by the Admiral of England, or his Lieu- 
* tenant or Deputy in any Manner: Nethertheleſs one John Ballam and one 
* William Hart not being ignorant of the Premiſſes, but contriving unjuſtly to 


burthen, oppreſs and aggrieve the ſaid Nicholas Juſtin, contrary to due Courſe 


* of the Law of this Kingdom of England, and contr 


| ary to the Form of the Breach. 
* ſeveral Statutes aforeſaid, and to draw the Conuſance of a Plea which ſpe- 


* clally belongs and appertains to our ſaid Lady the now Queen and her Royal 
** Crown to another Examination in the Court of Admiralty, before the Right 
_ * Honourable Sir Charles Hedges, Knt. Doctor of Laws and ſupreme Judge of 
the Court of Admiraly of England, or his Deputy or Surrogate, or ſome other | 
competent Judge in that Behalf, by Virtue of a certain Proceſs out of the ſaid By Proceſs out of the 


Court of Admiralty, for the Proſecution of a Ship, called The Swan of Nor- Admiralty for Goods and 


© way, whereof Berent Gertſon lately was, but Jobn Orce, otherwiſe Ord, other- Labour. 
* Wiſe Larwick is now Maſter, and its Rigg! 


ging and Appurtenances ; and the ſaid 
** Nicholas Juſtin being Owner of the ſaid Ship, for and concerning divers Wares 
and Merchandizes, Works and Labours by the aforeſaid J. Ballam and V. 


* Hart fold, delivered, done, found and provided for the ſaid Ship, out of 

the Juriſdiction of that Court, unjuſtly drew into Plea, warily and craftily | 

* Libelling and and Su gelting againſt the ſaid Ship, and the aforeſaid 
Nicholas Juſtin in the | Court of Admiralty, amongſt other Things, 

Was followeth, that is to ſay : Firf, That in the Month of November Libel ſet forth. 
i the Year of our Lord One thouſand feven hundred, and for ſeveral Months 


Za fore and after the ſaid Berent Gertſon of Norway was the Maſter and Com- 
e of the ſaid Ship the Swan, and had the Care and Government of 
* heras Maſter 


* „and was put in and appointed Maſter of her by her Owner, 

E who was then an Inhabitant of Norway and a Subject of the King of Den- # P. 744 
8 2 3 is ſince dead, and ſo much the ſaid Berent Gertſon hath confeſſed and 

declared, an 


Torn d this was and is true, publick and notorious, and alledges every 
Vol. II. 
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« Thing jointly and ſeverally: Alſo, That in the ſaid Month of November, in the 
« Year of our Lord Ont thonſand ſeven hundred, the ſaid Ship the Swan being 
e upon the high and open Seas near the Port of London, within the Juriſdiction 
« of the High Court of the Admiralty of England, and then ſtanding in great 
“ Need of a new Cable, a Coil of ſmall Ratlin, a new Anchor and the other 
Things mentioned in the two Schedules hereunto annexed, the ſaid Foby Bal. 
« lam and William Hart did thereupon, at the ſpecial Inſtance and Requeſt of the 
« ſaid Berent Gertſon, then Maſter and Commander of the ſaid Ship upon the 
high and open Seas, and within the Juriſdiction aforeſaid, furniſh and ſupply 
the ſaid Ship with the. Cable, Anchor, and other Things mentioned in the {aid 
* two Schedules, at the reſpective Rates ſchedulate, to wit, the 7obn Ballam 
furniſned and ſupplied her with the Cable, ſmall Ratlin, and the other Things 
& mentioned in the firſt of the ſaid Schedules, N® 1, and at the Rates there {ex 
% down amounting in all to the Sum of One hundred and four Pounds fifteen 
<« Shillings Sterling, and the ſaid William Hart furniſhed and ſupplied her with 
_ the Anchor and the other Things mentioned in tne ſaid other Schedule No 2, 
— 1 <« and at the Rates there ſet down, amounting in the whole to the Sum of nine- 
1 | * teen Pounds eleven Shillings and Sixpence Sterling, and the ſaid Cable, An. 
— "ns e chor, and other Things mentioned in the ſaid two Schedules, were at the 
— « Time and Place aforeſaid ſent and delivered by the ſ{aia 70 Ballam and Mil. 
© liam Hart, or their Order, on board the ſaid Ship, and have ever ſince and naw 
e are belonging to her and applied to her Ule, and the ſame were, at the Time 
* of their being ſent and delivered on board the ſaid Ship, really and t.uly worth 
“the reſpective Rates and Sums of Money ſchedulate, and the like Sort of 
© Goods were then uſually fold at the ſame Rates; and this was and is true, 
publick and notorious, and ſo much the ſaid Berent Gertſon hath confeſſed and 
« declared to ſeveral Perſons, but lays it of o!ber good Sums at the Time and Place, 
« &c. and as above: Aliſo, That the ſaid Ship the Stan, ſhortly after the ſaid 
Cable, Anchor, and the other Things mentioned in the ſaid two Schedules, 
« were ſent and delivered on board her as aforeſaid, proceeded to Norway, and 
« did then and ever, and now doth belong to that Place, and the ſaid Berert 
% Gertſon her late Maſter, did, and do all reſide in Norway, and were and are 
Subjects to the Kingof Denmark; and this was and is true, publick and notorious, 
and fo much the ſaid John Orce otherwiſe Ord, otherwiſe Larwcick, hath lately con- 
e feſſed and declared to ſeveral Perſons and e's forth as above: Alſo, That the 
<« ſaid feveral Sums of Money mentioned in the ſaid two Schedules, in all amount- 
ing in the Whole to the Sum of One hundred twenty-four Pounds fix Shillings, 
* p. 24; * and Sixpence Sterling, are really and truly due to the ſaid 7chn Ballam * and Mis 
- © FP % liam Hart, for the ſaid Cable, Anchor, and the other Things ſchedulate, and 
<< the ſaid Jobn Orce, otherwiſe Ord, otherwiſe Larwick, the preſent Maſter of 
FRINL. e the ſaid Ship hath lately confeſſed and declared to ſeveral Perſons, that the 
gif! « aforeſaid Sums of Money are yet unpaid, and that it is fo ſet down in Inſtruc- 
Wit „ tions given him by the ſaid Nicholas Juſtin the Owner of the ſaid Ship, or to 
« that effect, as before: Alſo, That the ſaid John Ballam and William Hart have 
« ſeveral Times demanded the Sums of Money due to them as aforeſaid, of 
<« the preſent Maſter of the ſaid Ship, perſonally, and of her ſaid Owner b, 
| Letters, but they refuſing or delaying to pay for the ſame, and the ſaid 7 
1 * Ballam and William Hart having no Remedy for the Recovery thereof, but by 
1 <« arreſting the ſaid Ship in the High Court of Admiralty of England, have cauſed 
1 | ee the ſame to be arreſted by Virtue of a Warrant from the ſaid Court, and al 
3 148 « Perſons having or pretending to have any Right, Title, or Intereſt therein, 
1 188 «. to be duly cited to appear in the ſaid Court to anſwer to them the faid J 
1 | Hallam and William Hart, in a Cauſe or Cauſes civil and maritime; and the feid 
110 4 Nicholas Juſtin has there appeared by his Proctor and ſubmitted himſelf to the 
| 


* 


A 


| « Juriſdiction of the ſaid Court, and as Owner of the ſaid Ship given pai 
1 eto anſwer the Action brought by the ſaid John Ballam and Willium Her | 
$4.1 78 s againſt the ſ. id Ship, and to abide by the Judgment of the ſaid Court, 4 
| % to pay what ſhall be adjudged, together with the Expences of Suit, 3 


< thereupon procured the ſaid Ship to be releaſed from the iaid Arreſt, 7 Bar 
6 proce” 
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—— of the lid Court, to which the Party Proponent refers himſelf; | 4 
« doth appear. : | 


-vered for the Uſe of the Ship Swan of Longſound, Mr. Berent Gert- 
* * We if November ihe 166b 1700, per John Ballam, + 


1 y 10 A Cable of 15, in full 120 Fathom, 

59 1 3 ACoilof ſmall Ratlin, 1 

oy 2 _ 46 3. N Hundred is | 1046 8 

One Hand-line, 4 Skains of Marlin and Houſer. 1 I | 

Lighteridge on Board. | 3 
104 15 0 


as. 


—_— — 


No 2, Smitts Wort to the Ship Swan, Berent Gertſon Maſier, November the * P. 746 
25th 1700. by William Hart. 


| 4. 4 
For one new Anchor weighing 13 C. 24 lb. per Contract. 19 © 
For One hundred Five-Inch Nails. . 3 
For One hundred Four-Inch Nails. 0 2 
For Two hundred of Nails. o 3 
For mending one Pump- Iron. © x 
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& Alſo that all and ſingular the Premiſſes were and are true and notorious, as 
« by a true Copy of the aforeſaid Libel in the Court of the ſaid Lady the Queen; 
before the Queen herſelf now here had, read and heard, amongſt other Things 
more fully appears, when, in Truth, the Wares and Merchandizes, Works, 
and Labours aforeſaid, were found, provided, done, fold, and delivered for Averment, That the 
© the aforeſaid Ship in the River of Thames, to wit, in the'Pariſh of St. Paul Shadwell, Goods and Work were 
in the County of Middleſex, and not upon the High Sea, nor within the Juriſ- OP in the River 
« diction of the Court Admiralty aforeſaid, as by the Libel aforeſaid is above ; 
« ſuppoſed; To all and ſingular which Matters the ſame John Ballam and Wil: 
«* liam Hart unjuſtly conſtrained him the ſaid Nicholas Juſtin to appear in the ſaid 
“Court of Admiralty, before the aforeſaid Judge of the ſame Ccurt, concerning 
„the Premiſſes, and to anſwer the ſame Jobn Ballam and William Hart of and 
concerning the ſame ; and although the ſame Nicholas Juſtin in the ſaid Court 
* of Admiralty, before the aforeſaid Judge of that Court, did plead and alledge  . 4 
* all and ſingular the Premiſſes by him above ſuggeſted and alledged for his Dif- Ples in the Admiralty; 
8 charge and Diſmiſſion from thence in this Behalf and offered to prove the ſame : 
by inevitable Teſtimony and Truth; yet the ſame Judge of that Court hath 
© altogether refuſed and till refuſes to admit the ſaid Plea, Allegation and 
* Proof : And the beforeſaid John Ballam and William Hart do, with all their 
Power, endeavour and daily contrive to compel him the ſame Nicholas Juſtin 
© to anſwer of and concerning the Premiſſes aforefaid, and to be condemned in 
in the Premiſſes by the Sentence and final Decree of the Court of Admiralty 
* aforeſaid, in Contempt of the ſaid Lady the now Queen, in Diſheriſon of 
* her Crown and Dignity, and to the Pamage, Impoveriſhment and manifeſt 
F Grievance ot the ſame Nicholas, and againſt the Law and Cuſtom of the Realm 
a of the ſaid Lady the now Queen of England, and alſo againſt the Form and 
Effect of the ſeveral Statutes aforeſaid in ſuch Caſe in Form aforeſaid Ne 
cc an 


. = 


| hen 
i 


ld. 
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kndebitatus Aſſumpſit by 
an Adminiſtrator for 
Goods ſold and delivered 
by the Inteſtate. 
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“ and provided: And this the ſame Nicholas Tuſtin is ready to verify : Where 
« fore the ſame Nicholas, humbly tmploring the Aid and Bounty of the Cg,,. 
« of the ſaid Lady the Queen, before the now Queen herſelf, prays for links 
« a Remedy, and a ® Writ of Prohibition of the Jaid Lady the Queen here, ; 
<« be directed to the ſaid Judge of the Court of Admiralty aforeſaid, or Fin 


other competent Judge whatſoever in this Behalf, to prohibit him or them thy | 


<« he or they hold not Plea in any Manner touching or concerning the Prem. 
<« ſes aforeſaid, before him or them, Sc. And it is granted to him,” Oc. 


bay $5 EF 


P 4 
nn 


Pleas before the Lord the King at Weſtminſter, of the Jern 
of Eaſter in the Twelfth Year of the Reign of William 
the Third, now King of England, &c. Kell 108, 


Hillyard againf Cox. 3 Ld Raym. Entries 468. 8. C. 


_ Berkfhire, to wit, D E it remembered, That heretofore, to wit, in the 
6 Term of St. Michael laſt paſt, before our Lord the 

« King at Weſtminſter, came Daniel Hillyard Clerk, Adminiſtrator of all and 
„ ſingular the Goods and Chattels, Rights and Credits which were of John Cox 
« deceaſed, at the Time of his Deceaſe, who died Inteſtate, by Edward Chap. 
man his Attorney, and brought into the Court of the ſaid Lord the King then 
* there his certain Bill againſt Thomas Cox in the Cuſtody of the Marſhal, G. 
5 of a Plea of Treſpaſs upon the Caſe ; and there are Pledges of proſecuting 
© namely, Jobn Doe and Richard Roe, which ſaid Bill is in theſe Words, that is | 
«to ſay, Berkſhire, to wit, Daniel Hillyard, Clerk, Adminiſtrator of all and 
“ ſingular the Goods and Chattels, Rights and Credits which were of Joby Cox 
4 deceaſed, at the Time of his Death, who died Inteſtate, complains of Thomas 
« Cox in the Cuſtody of the Marſhal of the Marſbalſea of the Lord the King, 
ee before the King himſelf being, for that, to wit, That whereas the aforeſaid 
« Thomas, on the firſt Day of March in the eleventh Year of the Reign of our 
« Lord William the Third, now King of England, &c. at Farringdon in the 
« County aforeſaid, was indebted to the aforeſaid Fohn in his Lifetime, in One 
« hundred Shillings of lawful Money of England for divers Goods, Wares and 
« Merchandizes of the ſame Jobn by the beforeſaid John in his Lifetime to the 
« faid Thomas, at the eſpecial Inſtance and Requeſt of the ſame Thomas, before 
« that Time fold and delivered: And being ſo indebted the aforeſaid * Thomas 
s in Conſideration thereof afterwards, to wit, the ſame Day, Year and Place 
« aboveſaid, undertook, and then and there faithfully promiſed the ſaid Jobn in 
« his Lifetime, that he the aforeſaid Thomas would well and truly pay and ſz 
ce tisfy the ſaid One hundred Shillings to the ſaid John, when he ſhould be 
ec thereunto afterwards requeſted : and whereas alſo afterwards, to wit, on the 
« ſecond Day of March, in the eleventh Year aboveſaid, at Farringdon aforeſaid, 
« in Conſideration that the ſaid John in his Lifetime, at the like Inſtance and 
« Requeſt of the ſame Thomas, had fold and delivered to the ſame Thomas divers 
« other Goods, Wares and Merchandizes of him the ſaid John, the ſaid Thomas 
<« took upon himſelf and then and there faithfully promiſed the ſame John, that 
ec he the aforeſaid Thomas would well and truly pay and fatisfy the ſaid Jobn ſo 
« much Money for the Goods, Wares and Merchandizes aforeſaid laſt mention- 
« ed, as thoſe Goods, Wares and Merchandizes at the Time of the Selling and 
« Delivering thereof were reaſonably worth, when he ſhould be afterwards there. 
« unto requeſted : And the ſaid Daniel in Fact faith, that the Goods, Wares, and 
« Merchandizes aforeſaid laſt mentioned at the Time of the Sale and Delivery 
cc thereof were reaſonably worth another hundred Shillings of like lawful Money 
« of England, to wit, at Farringdon aforeſaid ; and thereof the ſame JH 
“ then and there had Notice : Nevertheleſs the aforeſaid Thomas his aforeſaid 
« Promiſes and Aſſumptions in Form aforeſaid made not regarding, but con- 
2 triving 
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« triving and fraudulently intending the ſame Jobn in his Lifetime, and the- 
« »forcſaid Deniel after the Death of the ſaid John, in this Behalf craftily and 
« ſubtilly to deceive and defraud, hath not paid the ſeveral Sums of Money 
« aforeſaid to the ſaid Jobn in his Lifetime, or the aforeſaid Daniel after the 
« Neath of the ſaid Jobs (to which ſaid Daniel Adminiſtration of all and ſingu- 
« lar the Goods and Chattels, Rights and Credits which were the aforeſaid _ 
« Jobw's at the Time of his Death, was in fu Form committed by 7oſeph Letters of Adminiſtration 
« Woroleward, Doctor of Laws and Archdeacon of the Archdeaconry of Berks, committed, 
« Official lawfully oppointed, after the Death of the ſame Jobn, to wit, on the 
« tenth Day of April in the Year of our Lord One thouſand fix hundred 
« ninety and nine, at Farringdon aforeſaid, to which Official the Committing of 
« the Adminiſtration aforeſaid in this Behalf did of Right belong) nor hath 
« anywiſe contented them, or either of them for the ſame; although to do this 
« the aforeſaid Thomas, after the Death of the ſaid John, and after the Admini- 
« tration aforeſaid in Form aforeſaid committed, to wit, on the twentieth Day Requeſt, 
« of April in the eleventh Year aboveſaid, at Farringdon aforeſaid by the afore- 
« ſaid Daniel was requeſted, but hath altogether refuſed to pay or anywiſe 
« ſatisfy the ſame unto the ſaid John in his Lifetime, and the aforeſaid Daniel 
« after the Death of the ſaid John, and ſtill refuſes to pay or ſatisfy the ſame to 
« the ſaid Daniel: Wherefore the ſaid Daniel faith, that he is injured and hath 
« Damage to the Value of ten Pounds: And therefore he brings Suit, Fc. 5 
„And the ſame Daniel brings here into Court the Letters of Adminiſtration * P. 749  _ 
« aforeſaid of the ſaid Joſeph Woodward, which teſtify the Commiſſion of the Ad- Profert of the Letters of 
« miniſtration aforeſaid in Form aforeſaid, the Date whereof is on the Day and Adminiſtration. 
« Year aboveſaid. AS | | 


And now at this Day, to wit, Wedneſday next after fifteeti Days from the Prays Oyer of the Letters 


« Day of Eaſter in this ſame Term, until which Day the aforeſaid Thomas Cox of Adminiſtration, 
« had Leave to imparle to the aforeſaid Bill, and then to anſwer, Sc. before the 
« Lord the King at Weſtmiuſter comes as well the aforeſaid Daniel Hillyard by 
ce his ſaid Attorney, as the aforeſaid Thomas Cox by Edward Serle his Attorney; 
« And the fame Thomas defends the Force and Injury, when, Sc. and prays 
« Oyer of the aforeſaid Letters of Adminiſtration now here produced in Court, 
and in the Declaration aforeſaid above ſpecified ; and they are read to him in 
e theſe- Words, to wit, Joſeph Woodward, Doctor of Laws and Archdeacon of 
the Archdeaconry of Berkſoire, Official lawfully conſtituted to our beloved in 
* Chriſt Daniel Hillyard Clerk, principal Creditor of John Cox, when living, of 
« Newbery within the County and Archdeaconry of Berks aforeſaid, Grocer, 
c lately deceaſed, Greeting in the Lord: Whereas the ſaid Jobn Cox, fo as, 
* aforeſaid deceaſed, lately died Inteſtate, We therefore deſiring that the Goods 
“Rights and Credits of the ſaid deceaſed be well and faithfully adminiſtered and 
converted, and diſpoſed to be adminiſtered to pious Uſes; Therefore for the 
«* well and faithfully diſpoſing of the Goods, Rights, and Credits of the afore- 
4 ſaid Deceaſed, and alſo for demanding, collecting, levying and requiring all 
Credits whatſoever of the ſaid Deceaſed, and which belonged to the ſaid De- 
*. ceaſed whilſt he lived, and at the Time of his Death, and for the Payment of 
what the ſaid Deceaſed at ſuch Time of his Death was indebted, as far as ſuch 
* Goods, Rights and Credits extend, according to the Value thereof; it is 
permitted you, in whoſe Fidelity we do in this Behalf confide, being ſworn in 
due Form of Law upon G O D's Holy Evangelifts, well and faithfully to 
* adminiſter the ſame, and to make a full and faithful Inventory of all and 
* {ingular the Goods, Rights and Credits of the ſaid Deceaſed ; and to exhibit 
* the ſame into the Regiſtry of the ſaid Archdeacon of Berks aforeſaid, on or 
before the firſt Day of the Month of June next enſuing, and alſo to render 
thereof a full and true Account, Calculation or Eſtimation of and concerns 
ing your Addition on or before the firſt Day of March, which ſhall be in the 
: Year of our Lord One thouſand fix hundred and ninety and nine : By the 
. Tenor of theſe Preſents we commit full Power, and ordain, depute and con- 
i ſtitute you by theſe Preſents, Adminiſtrator of all and ſingular the Goods, 
i Rights and Credits of the ſaid deceaſed Anne C ox, Widow and Relict of the 
** fame Deceaſed, having firſt renounced in Writing the Adminiſtration of the 
| Vor, II, 5 WA ; : we Goods, 
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3 
Pleads that the Inteſtate 
at the Time of his Death 
lived in another Dioceſe. 


A 


Demurrer with ſpecial 
Eailſes. 


Joinder 7 
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„ thereupon againſt him, Ge. 


e ters by the aforeſaid Thomas Cox above in pleading alledged, ought not to be 


| ; En | A 35358 

Goods, c. Dated at Oxford under the Seal of our Office, on the afore- 

ſaid tenth Pay of April in the Year of our Lord One thouſand fix hundred 
4 ninety and fine, | | 

Which being read and heard, the ſame Thomas ſaith, that the aforeſaid 
« Daniel his ſaid Action thereupon againſt him ought not to have or maintain 
* becauſe he ſaith that the aforeſaid Thamas, at the Time of the Death of the 
% ſaid John Cox, and at the Time of the commuting the Adminiſtration afore. 
e ſaid, and long before, was an Inhabitant and Reſiant in the City of Oxford 
ein the County of Oxford, Which laid City is and always was within the Dio. 
c ceſe of Oxford, and out of the Archdeaconry of Berꝶſbire aforeſaid, and the 

„ Juriſdiction of the Arehdeacon of that. Archdeaconry, which ſaid Arch. 
* deaconry and the whole County of Berkſhire aforeſaid are and always were 
« within the Dioceſe of Salisbury, and not. within the Dioceſe of Oxford; by 
« which the Committing of Adminiſtration of all and ſingular the Goods and 
« Chattels, Rights and Credits, which were the ſaid John Cox's at the Time of 
ec his Death, of Right belonged to Themas by Divine Providence then and ſtill 
* Archbiſhop of Canterbury, by reaſon of his Prerogative, and not to the afore- 
« faid Archdeacon of the Archdeaconry of Berks, or any other inferior Judge; 
« and the ſaid Letters of Adminiſtration produced here in Court are void and 
* of no Effect in Law: And this he is ready to verify: Wherefore he prays 


Judgment if the aforeſaid Daniel ought to have or maintain his ſaid Action 
« And the aforeſaid Daniel Hillyard ſaith, that he, notwithſtanding any Mat- 


“ precluded from having his ſaid Action thereupon againſt the fame Thomas, 
ce becauſe he {ſaith that the Plea aforeſaid by him the ſame Thomas, in Manner and 
& Form aforeſaid above pleaded, and the Matter in the ſame contained, are not 
«< ſufficient in Law to preclude him the ſaid Daniel from having his ſaid Action 
& thereupon againſt the ſaid Thomas. To which ſaid Plea in Manner and Form 
& aforeſaid above pleaded, he the ſame Daniel need not, nor is bound by the 
« Law of the Land in any Manner to anſwer : And this he is ready to verify : 
« Wherefore for Want of a ſufficient Plea in this Behalf, the ſame Daniel prays 
« Judgment, and his Damages by Occaſion of the Premiſſes to be to him ad- 
« judged, Sc. And for Cauſes of Demurrer in Law, according to the Form of 
<« the Statute in ſuch Caſe made and provided, the ſaid Daniel ſhews and de- 
« 'monſtrates to the Court here theſe Cauſes following, to wit, for that it doth 
« not appear by the Plea aforeſaid, that the aforeſaid Thomas Cox was not an In- 
« habitant within the Dioceſe of the Biſhop of Saliſbury at the Time of the 
« Death of the aforeſaid John Cox; and that the ſaid Plea is uncertain and wants 
« Form, Sc. | i . 
4 And the aforeſaid Thomas Cox ſaith, that the Plea aforeſaid by him the ſaid 
« Thomas in Manner and Form aforeſaid above pleaded, and the Matter in the 
t ſame contained, are good and ſufficient in Law to preclude him the ſaid 
% Daniel from having his ſaid Action thereupon againſt him the ſaid Thomas, 
&« which ſaid Plea and “ the Matter in the fame contained the ſame Thomas is 
« ready to verify and prove as the Court, Sc. And becauſe the ſaid Daniel 
ce hath not anſwered to that Plea, nor hath hitherto in anywiſe contradicted it, 
« the ſaid Thomas, as before, prays Judgment, and that the aforeſaid Daniel be 
precluded from having his Action aforeſaid thereupon againſt the ſaid Thomas, 
c. But becauſe the Court of the ſaid Lord the King now here are not yet 
ce determined of giving their Judgment of and upon the Premiſſes, a Day 18 
« therefore given to the Parties aforeſaid before the Lord the King at Weſtminſter, 
&« until Day next after —- of hearing their Judgment thereon, 
« for that the Court of the ſaid Lord the King now here thereof not yet,” &. 
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Plæas before our. Lord the King at Weſtminſter, of the 
Term of th: Holy Trinity in the Twelfth Year of the Reign 
of our Lord William the Third, now King of England, * 

Se. Roll 369. e 


OQidley againſt Williams. 


p,rmwall, to wit, © U E it remembered, That heretofore, to wit, in the Term g ._ + , 
22255 8 oy of Eaſter laſt paſt, before the Lord the King at Weſt- = * 
« minſter came Thomafin Gidley Widow, Adminiſtratrix of all the Goods and 
« Chattels of Richard her Huſband lately deceaſed, by Peter Champion her At- 
« torney, and brought into the Court of the ſaid Lord the King then there her 
« certain Bill againſt Petherick Williams, otherwiſe called Petherick Booth, of the 
« Pariſh of Withiel in the County of Cornwall, Yeoman, in the Cuſtody of the 
« Marihal, Sc. of a Plea of Debt; and there are Pledges of Profecuting, 
« namely John Doe and Richard Roe; which ſaid Bill followeth in theſe Words, 
« that 18 to ſay, Cor nwall, to wit, Thomaſin Gidley, Widow and Adminiſtratrix Declaration by an Admi- 
« of all the Goods and Chattels of Richard Gidley her Hſband lately deceaſed 


: and | ed, niſtratrix upon a Bill 
« complains of Petherick Williams, otherwiſe called Petherick Booth, of the Pariſh obligatory to the Inteſtate, 


« of Withiel in the County of Cornwall, Yeoman, in the Cuſtody of the Marſhal 

« of the Marſhalſea of our Lord the King, before the King himſelf being of a 

« Plea, that he render to her twenty Pounds of lawful Money of England, which 

« he oweth to her, and unjuſtly detains, for that, to wit, That“ whereas the + P. „22 e 

« aforeſaid Petherick, on the tenth Day of June in the Lear One thouſand ſix hun- N. B. 3 PS, PREY 
« dred and eighty-five, at Great St. Collumbe in the County aforeſaid, by his cer- ving demurred, the bring- 

« tain Bill obligatory, ſealed with the Seal of him the ſaid Petherick, and ſhewn ing this Adion in the 

« to the Court of the ſaid Lord the King now here, the Date of which is the eee era 

« ſame Day and Year, acknowledgeth himſelf to owe and be indebted to 1 Sid. 1 1 Fun 1 i 
the ſame Richard Gidley in his Lifetime, in the entire Sum of ten Pounds 57. 5 1 
«* of good and lawful Money of England, to be paid to the ſame Richard : | = 
„in his Lifetime, his Executors, Adminiſtrators or Aſſigns, at or upon the 
« tenth Day of December next following the Date of the aforeſaid Bill obli- h 1 
* oatory, and for the true Payment thereof bound himſelf, his Executors and a 
“Adminiſtrators in the full Sum of twenty Pounds of lawful Engl; Money; 
« and the ſaid Thomajn in Fact ſaith, that the aforeſaid Petherick did not pay to 
« the ſame Richard in his Lifetime the aforeſaid Sum of ten Pounds, at or upon 
« the tenth Day of December next following the Date of the Bill obligatory afore- 1 
* ſaid, which he ought to have paid to the ſaid Richard upon the ſame _ [1] 
Pay, according to the Form and Effect of the Bill obligatory aforeſaid : 1 
* Whereby an Action hath accrued to the ſame Richard in his Lifetime, and to 

« the ſaid Thoma/in after the Death of the ſaid Richard, to require and have of 


« the aforeſaid Petherick the aforeſaid Sum of twenty Pounds: Nevertheleſs the The granting Letters of 
* aforeſaid Petherick, although often requeſted, Sc. hath hitherto altogether e ee ation onght to 
« refuſed to pay the before-faid twenty Pounds to the ſaid Richard in his Life. © been inſerted here, 
time, or to the ſame Thoma/in after the Death of the ſaid Richard, and ſtill re- 
* fuſeth to pay the ſame to the ſaid Ihomaſin, to the Damage of the ſaid Thoma- 
* fin of twenty and five Pounds: And therefore ſhe brings Suit, &c. And the 
* aorefaid Thomaſin brings here-into Court the aforeſaid Letters of Adminiſtra- 
tion of the aforeſaid Richard, whereby it ſufficiently appears to the Court here, 


g that the aforeſaid Thomaſin is the Adminiſtratrix of the aforeſaid Richard, and 
thereupon, hath Adminiſtration, &c. | | 


— 


© 


And now at this Day, to wit, Friday next after the Morrow of the Holy Imparlance, 
_ 77mily in this ſame Term, to which Day the aforeſaid Petherick-had Leave to 

f imparle to the ſaid Bill, and then to anſwer, Sc. before the Lord the King at 

a efiminſter comes as well the aforeſaid Thomaſin by her ſaid Attorney; and the | 
fame Petherick, by Joſeph Hawkey his Attorney; and the fame ed ng — 5 
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- Pleadings to the Caſes. 


P. 753 


Poſtea continue 


d. 


Return of the Poſtea: 


Default. 


3 D. 351. p. 4. 6 Mod: 
304. 3 Salk, 23. Salk. 42. 


Declaration by. an Admi- 
niſtrator during the Ab- 
ſence of the Rxecut or, for - 


Verdict for the Plainti® 


Money lent by the In- 


eſtate» 


© before Sir John Powell, Knt. one of the Juſtices of our Lord the King of the 


——_—_— 


* fends the Force and Injury, when, &c. and faith that he ouglit not to be 
« charged Vith the Debt aforeſaid by Virtüe of the ſaid Bin obligatory, been 
* he fairh that the aforeſaid Bill is not his Deed : And of this be puts himg4; 


upon the Country; and the aforeſaid Themaſin in like Manner, &c. 


Therefore let a Jury come thereupon before the Lord the King at nin. 
tc fter, on Wedneſday next after three Weeks from the Day of the Hloly J. rinih; 
* and who neither, &c. to recognize, c, becauſe as well, Sc. The ſame Day Þ 
« to the Parties aforeſaid * there, Ec. Afterwards the Proceedings are thence 
continued between the aforeſaid Parties of the Plea aforeſaid, by the Jury re. 
1 ſpited thereupon between them, before the Lord the King at Weſtminſter, un. 
e til Wedneſday next after three Weeks from the Day of the Holy Trinity then 
de next following, unleſs the Juſtices of the Lord the King appointed to take 
« the Aſſizes in the County aforeſaid firſt come on the ninth Day of Aupuſt at 
% Launceſton in the County atoreſaid, by Form of the Statute, Sc. for Default 
© of Jurors, Sc. At which Day before the Lord the King at Weſtminſter comes 
<« the aforeſaid Thomaſin by her ſaid Attorney: And the before-ſaid Juſtices of 
* the, Lord the King, before whom, Sc. ſent here their Record had before 
* them in theſe Words: Afterwards, at the Day and Place within mentione 


* 


» 


„ the Bench of our faid Lord the King appointed to take the Afſizes in 
te the County of Cornwall, and Francis Swanton, Eſq; Aſſociate to the ſame 
„ 7obn Porell, for this Turn, by the Form of the Statute, E5c. came the within 
„ named Thomaſin Gidley, Widow, by her Attorney within mentioned; and the 
% within-named Petberick Williams, although ſolemnly required, did not come, 
but made Default: Therefore let the Jury whereof Mention is within made 
e be taken againſt him by Default: And the Jurors of that Jury being ſum- 


© moned came, who being elected, tried and {worn to ſpeak the Truth of the 


% within Contents, upon their Oath ſay, that the Bill obligatory within men. 
« tioned is he Deed of the aforeſaid Petherick Williams, as the aforeſaid Thomsjin 
e hath within againſt him declared, and aſſeſs the Damages of the ſaid Thomujir, 
«* by Occafion of the - Detention of the within-written Debt, over and above 
& her Coſts and Charges by her about her Suit in this Behalf applied, to Two- 
&« pence, and for thoſe Coſts and Charges to forty Shillings : Therefore it is 
„ conſidered, That the aforeſaid Thomafin do recover againſt the aforeſaid Pe- 
<&< Zherick her ſaid Debt and the Damages aforeſaid by the Jury in Porm atore- 
& ſaid by the Jury in Form aforeſaid aſſeſſed ; and alſo thirteen Pounds and ten 
& Shillings for her Coſts and Charges by the Court of the ſaid Lord the Kirg 
< now here adjudged to the ſaid Thomaſin, by her Aſſent, of Increaſe : Which 
& ſaid Damages in the Whole amount to fifteen Founds ten Shillings and Two- 
* pence ; and that the ſaid Petherick be taken,” Cc. 
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* Pleas before our Lady the Queen at Weſtminſter, of the Tern 
of the Holy Trinity in the Third Year of the Reign of ths 
Lady Anne, now Queen of England, &c. Roll. 90. 


Slater againſt May, 


London, to wit, E it remembered, That heretofore, to wit, in the Term 

&& of Eaſter laſt paſt, before the Lady the Queen at Hg: 
« minſter came Jobn Slater, Adminiſtrator of all and ſingular the Goods, 1 5 
« and* Credits which were Chriſtopher Youlden's deceaſed at the Time 4 a 
« Death, by Thomas Moore his Attorney, and brought into the Court 2 4 
« .ſaid Lady the Queen then there his certain Bill againſt Jobn Moy = 
&« Cuſtody of the Marſhal, Sc. of a Plea of Treſpaſs upon the . 
there are Pledges of Proſecuting, namely, John Doe and Richard Roe, 10 

2 8 
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« ſaid Bill followeth in theſe Words, that is to ſay, London, to wit, John Slater, 
« Adminiſtrator of all and ſingular the Goods, Rights and Credits which were 
«& Chriſtopher Youlden's deceaſed, at the Time of his Death, complains of Jobn 
« May, in the Cuſtody of the Marſhal of the Marſbalſea of the Lady the Queen, 
« hefore the Queen herſelf being, for that, to wit, That whereas the aforeſaid 
% Jobn May, on the twenty- third Day of January, in the Year of our Lord One 
« thouſand ſix hundred ninety and nine at London, to wit, in the Pariſh of St. Tndebitatus Aſſumpſit. 
& Mary le Bow in the Ward of Cheap, was indebted to the ſaid Chriſtopher in his 
« Lifetime in thirty Pounds of lawful Money of England, for ſo much Money 
« of the ſame Chriſtopher in his Lifetime, by him the ſaid Chriftopher in his 
« Lifetime to the ſaid John May, at the ſpecial Inſtance and Requeſt of him 
- & the ſaid John May, before that Time lent and accommodated ; and being ſo 
« thereupon indebted, he the ſaid John May, in Conſideration thereof, afterwards, 
« to wit, the ſame Day and Year aboveſaid, at London aforeſaid in the Pariſh and 
« Ward aforeſaid, took upon himſelf, and then and there faithfully promiſed 
« the ſaid Chriftopher in his Lifetime, that he the ſaid John May would well and 
« faithfully ſatisfy and pay the aforeſaid thirty Pounds to the ſame Chrijopher, 
«© when afterwards he ſhould be thereunto requeſted: And whereas alſo the 
« aforeſaid John May afterwards, to wit, the ſame Day and Year aboveſaid, at 
« Landon aforeſaid in the Pariſh and Ward aforeſaid, was indebted to the ſaid 
& Chriſtopher in his Lifetime in other thirty Pounds of like lawful Money of 
% England, for ſo much Money * of him the ſaid Chriftopher in his Lifetime, by the „ : 
& ſaid John May for the ſame Chriſtopher, and to the Uſe of him the ſaid Chᷣriſto- 3 eden be. 1 
& pher, before that Time had and received; and being ſo indebted, the aforeſaid cee t0 che Inteſtates 
John May afterwards, to wit, the ſame Day and Year aboveſaid at London Uſe. 
« aforeſaid, in the Pariſh and Ward aforeſaid, in Conſideration thereof, took 
ee upon himſelf and then and there faithfully promiſed the ſame Cbriſtopher in 
« his Lifetime, that he the ſaid 7ohn May would well and truly pay and ſatisfy 
“the ſaid thirty Pounds laſt mentioned to the ſaid Chriſtopber, when he ſhould Breach; 
cc be thereunto afterwards requeſted : Nevertheleſs the ſaid Foby May, his ſeve- 
« ral Promiſes and Undertakings aforeſaid in Form aforeſaid made not regard- 
« ing, but contriving and fraudulently intending in this Behalf craftily and ſub- 
« tilly to deceive and defraud the ſaid Chriftopher in his Lifetime, and the ſaid 
« John Slater after the Death of the ſaid Chriſtopher, of the ſaid ſeveral Sums 
<« of Money (to which ſaid obn Slater Adminiſtration of all and ſingular the 
« Goods, Rights and Credits which were the aforeſaid Chriſlopher Youlder's at 
« the Time of his Death, with his Will annexed, for the Uſe and Benefit 
« and during the. Abſence of Elizabeth Vittery, the Executrix named in 
* the ſaid Will, by Thomas by Divine Providence Archbiſhop of Canterbury, 
« Primate and Metropolitan of all England, on the fifteenth Day of October in 
the Year of our Lord One thouſand ſeven hundred and three, at London 
„ atoreiaid in the Pariſh and Ward aforeſaid were in due Form of Law com- 
* mitted) hath not paid the ſaid ſeveral Sums of Money, or any Part thereof, 
to the ſaid Chriſtopher in his Lifetime, or to the ſaid John Slater after the 
Death of him the ſaid Chriftopher, nor hath hitherto in any Manner contented NE 
* them for the ſame (although to do this the aforeſaid Foby May by the ſaid due. 
* Cvrijiopher in his Lifetime, and by the ſaid John Slater after the Death of the 
« ſaid Chriſtopher, and the Committing of the Adminiſtration aforeſaid at Lon- 
don aforcſaid, in the Pariſh and Ward aforeſaid was requeſted) : but altoge- 
ther refuſed to pay or in any Manner to fatisfy the ſame unto the ſaid Chri- 
* /:epper in his Lifetime, and yet refuſeth to pay them to the ſaid Jobn Slater, 
do the Damage of him the ſaid John Slater of forty Pounds: And thereupon 
* he brings Suit, Sc. And the faid Jobn Slater brings here into Court the ſaid 
Letters of Adminiſtration aforeſaid of the ſaid Archbiſhop, which an the 
** Commiſſion of the Adminiſtration aforeſaid to the ſaid Jobn Slater in Form 
* aforeſaid, the Date whereof is the ſame Day and Year in that Behalf above- 
mentioned, Sc. | | ra F 01 
„ And now at this Day, to wit, Friday next after the Morrow of the 
a Holy Trinity in this ſame Term, until which Day the ſaid Fohn. May had 
* Leave to imparle to, the aforeſaid Bill, and then to anſwer, Sc. before the 
Vol. II, 6 A Lady 
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Letters of Adminiſtratiog 
ſet forth. 
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P. 756 


joinder. 


P. 757 


Salk. 43. Carth. 
Holt 52. 8. C. 


Writ of Error. 


Demurrer to the Declara- 
tion. 


« Lady the Queen at Weſtminſter comes as well the ſaid John Slater by his ſaid 
« Attorney, as the ſaid John May by Richard Gates his Attorney: And the 
* ſame Joby May defends the Force and Injury; when, &c. and faith tha 
<« the Declaration * aforeſaid, and the Matter therein contained, are not ſuf. 
e cient in the Law for the ſaid Fobn Slater to have and maintain his ſaid Action 
e thereupon againſt him the ſaid Jobn May: and that he hath no need, nor 
“ is bound by the Law of the Land in any Manner to anſwer the ſaid Declare. 
e tion in Manner aforeſaid declared: And this he is ready to verify: Where. 
fore for Defect of a ſufficient Declaration in this Behalt, the faid 7h MZ. 
« prays Judgment, if the ſaid Jobn Slaler ought to have his ſaid Action againſt 
% him the ſaid Joby May, Sc. And for Cauſes of Demurrer in Law in thx 
% Behalf, the fame John May, according to the Form of the Statute in ſuch 
& Caſe lately made and provided, ſheweth and pointeth out to the Court 
w here theſe Cauſes following, to wit, That the Declaration aforeſaid is altoge. 
ether uncertain, double inſenſible, inſufficient in Law, and Wants Form, Gr. 
« And the aforeſaid John Slater faith, that notwithſtanding any Thing by 
„the ſaid Joby May above alledged, the Declaration aforeſaid of the ſaid 
* John Slater ought not to be quaſhed, becauſe, he faith that the De. 
* claration aforeſaid, and the Matter in the ſame contained, are good and 
& ſufficient in the Law for him the ſaid Fobn Slater to have and maintain 
* his ſaid Action thereon againſt him the ſaid 7h May: Which ſaid 
« Declaration and the Matter in the ſame contained the ſaid Fohn Slater is 


c ready to verify and prove as the Court, Fe. And becauſe the afore- 


« ſaid Jobn May hath not anſwered to that Declaration, nor hath hitherto 
« any ways contradicted it, the ſaid John Slater prays Judgment and his Da- 
“ mages by Occaſion of the Premiſſes to him to be adjudged, &c. 

<« But becauſe the Court of our ſaid Lady the Queen now here are not yet 
ce determined of giving their Judgment of and concerning the Premiſſes afore- 
<« ſaid a Day therefore is given to the aforeſaid Parties before the Lady the 
% Queen at Weſtminſier, until Day next after — of hearing their Jude- 
« ment of and concerning the ſaid Premiſſes, for that the Court of the ſaid Lady 
the Queen here thereof are not yet, e. | | 
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* Pleas before the Lord the King at Wellminiler, of the 1 


306. 


of St. Michael in the Eleventh Year of the Reign of the 
Lord William the Third, now King of England, &c. 
Koll 377 


The Biſhop of Saliſbury againſt Phillips, 3 Ld. Raym. Entries 451. 


1 H E Lord the King hath given in Charge to his beloved and faithful 
. Sir George Treby, Knt. his Chief Juſtice of the Bench, his Writ cloſed 
e in theſe Words, to wit, William the Third, by the Grace of GOD, of EA. 
& land, Scotland, France and Ireland King, Defender of the Faith, Sc. To his 
ec beloved and faithful Sir George Treby, Knt. his Chief Juſtice of the Bench, 
* Greeting.: Becauſe in the Record and Proceedings, and allo in the giving of 
de the Judgment of the Complaint which was in our Court before you and you! 
6 Brethren our Juſtices of the Bench aforeſaid, by our Writ between Willian 
&« Phillips, Executor of the Will of William Phillips, Gentleman, his Father 
te lately deceaſed, and Gilbert, Biſhop of Saliſbury and Jobn Berrow, Clerk, to 
= the End that the ſame Biſhop and John ſhould permit him the ſaid William 
& Phillips, the now Plaintiff, to preſent a fit Perſon to the Church of Saris 
« otherwiſe Stanton Fitz-Warren, otherwiſe Stanton Fitz-Herbert, in the County 


< of Wilis, which was vacant, and did belong to his Gift, as it was ſaid, Tm 
«K ic 


Pleadings to the Caſes. 
ce or intervened, to the great Damage of them the ſaid Biſhop and Fobn; 
7 5 been informed from his Complaint, We being willing that the 
« Error (if any was) ſhould be in due Manner corrected, and that full and 
« ſpeedy Juſtice ſhould be done to them the ſaid Biſhop and Fob, in this Behalf, | 
« do command you, that if Judgment be thereupon given, then that you diſ- 
« tinctly and plainly ſend the Record and Proceedings aforeſaid with all Things 
« to them belonging, unto us under your Seal, and this Writ; ſo that we may 
« have them from the Day of Eaſter in five Weeks whereſoever we ſhall then be 
« in England, that we having inſpected. the Record and Proceedings aforeſaid, 
« may cauſe to be done that which of Right and according to the Law and 
« Cuſtom of our Kingdom of England is moſt fit to be done further thereupon 


« for correcting that Error. Witneſs Our ſelf at Weſtminſter the twenty: ſixth 
« Day of April in the eleventh Year of our Reign; . . 
| ares 
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« * The Anſwer of Sir Geo. Treby, Knt. Chief Juſtice within named. 

« The Record and Proceedings of. the Complaint whereof Mention is within 
« made, with all Things concerning the ſame, before the Lord the King, where- 
« ſocver, Oc, at the Day within mentioned, I ſend in a certain Record to this 
« Writ annexed, as within I am commanded, | . 
| | Geo. Treby. 


« Pleas inrolled at Weſtminſter before Sir George Treby, Knt. and his Brethren; FP. 958 
« Tuſtices of our Lord the King, of the Bench, of the Term of the Holy 
« Trinity in the Tenth Year of the Reign of our Lord William the Third, by 
« the Grace of God, of England, Scotland, France and Ireland King, Defender 
« of the Faith, Sc. Roll 1862. ” 


4 illi, to wit, Gilbert, Biſhop of Saliſbury, and Fobn Berrow, Clerk, were Quare Impedit by the 
e ſummoned to anſwer William Phillips, Gent. Executor of the Laſt Will and 1 of William 
* Teſtament of William Phillips, Gent. his Father lately deceaſed, of a Plea, ap 
© that they permit him the ſaid William Phillips, now Plaintiff, to preſent a fit 
« Perſon to the Church of Stanton, otherwiſe Stanton Fitz-Warren, otherwiſe 5 
« Stanton Fitz-Herbert which is vacant [or void] and belongs to his Gift, Sc. Declares upon an Agree- 
And whereupon the ſame William Phillips, now Plaintiff, by Dennis Ruſſell his ment by Indenture be- 
Attorney faith, That whereas one Richard Organ and one Jobn Organ were —_ £ En” * 
ſeiſed as of Fee and Right of the Advowſon of the aforeſaid Church in 5 
«* Groſs, and being thereof fo ſeiſed, the aforeſaid Richard Organ and Jobn Organ 
on the twenty: ſixth Day of June in the thirteenth Year of the Reign of James 
* the Firſt, late King of England, at Stanton aforeſaid in the County aforeſaid, by 
their certain Indenture made between the ſaid Richard Organ, by the Name of 
* Richard Organ of Lamborn in the County of Berks, Gent. of the one Part, and 
the ſaid John Organ, by the Name of Jobn Organ of Stanton within the Hun- 
* dred of Highworth in the County of Wilts, Gent. of the other Part, the other 
Part whereof, ſealed with the Seal of the ſaid Jobn Organ, the ſame William 
Phillips now Plaintiff brings here into Court, the Date whereof is on the ſame proſert of the Indenture. 
„Day and Year concluded and agreed between themſelves, that they the ſaid 1 858 
* Richard Organ and Jobn Organ ſhould be thereupon ſeiſed in Common, not 
* Jointly, of the Advowſon of the Church aforeſaid, that is to ſay, that the ſaid 
* Kichard Organ ſhould ſtand and be ſeiſed, and have, hold and enjoy one 
* Moiety of the ſaid Adyowſon to him and his Heirs, and that the ſaid 
2 Jobn Organ ſhould ſtand and be ſeiſed, and have, hold and enjoy the 
2 other Moiety of the ſaid Advowſon to him and his Heirs ; and that the ſaid 
8 Richard Organ and J. Organ and their ſeveral Heirs, ſo often as the ſaid Church of 
, Kanton ſhould become vacant [or void] ſeverally and reſpectively ſhould | 
= preſent by ſeveral Turns one after another in Manner and Form following, # P 
i to wit, that the ſaid Richard Organ and his Heirs might preſent to the ſaid a 77 9 
Church at the firſt Turn when the ſaid Church ſhould * happen firſt and next 
T to be vacant [or void] for it; And that the ſaid Jobn Organ and his Heirs 
i might preſent to the ſaid Church when the ſame ſhould then next be vacant [or 
void] the ſecond Time; and ſo the ſaid Richard Organ and John Organ nn 
cc an 
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| Settled in Tail to the 
Uſes declared. | 


« and their ſeveral and reſpective Heirs, in their ſeveral Turns alternately, as th 
c ſame Church at any Time thereafter ſhould become vacant [or void] ſhould - 
* might preſent their Clerks according to the Order and Coutſe concluded and 


agreed upon as before is mentioned, as by the ſame Indenture amongſt Other 
O 


„ Things more fully appears; whereby the ſame Richard and Jobn were ſeiled of 
« the Advowſon aforeſaid to be preſented to the fame Church in Form aforeſaid. 
And being ſo ſeiſed thereof, the ſaid Richard Organ, after the making of the 
« ſaid Indenture, beginning his firſt Turn, and as in his firſt Turn at Stanton 
<« aforeſaid, preſented to the ſaid Church, being Vacant, one John Weodbridge 1 
Clerk, who at the Preſentation of the ſame Richard Organ was there admitted 
* and inſtituted in the ſame, in Time of Peace, in the Time of our Lord James 
<« the Firſt, late King of England. And afterwards the Church aforeſaid becaine 


* Vacancy by Death. Second « Vacant by the Death of the ſaid John Woodbridge there, whereby the ſaid Joby 


* 


<« preſented to the ſame Church ſo vacant (or void) as in the ſecond Turn, at 


% Stanton aforeſaid, Thomas Hoichkis his Clerk, who at the Preſentation of him 
“e the ſaid John Organ was admitted and inſtituted in the ſame, in Time of Peace 
in the Time of our Lord Charles the Firſt, late King of England; and the 
<« aforeſaid Richard Organ and John Organ being fo ſeiſed of the Advowlon afore. 
„ ſaid, the ſaid Richard Organ afterwards at Stanton aforeſaid died ſeiſed of ſuch 
« his Eſtate, by and after whoſe Death a Moiety of the Advowſon aforeſaid 
«* deſcended to one John Organ as Brother and Heir of the ſaid Richard Organ, 
“ whereby the fame Jehn Organ the Brother was ſeiſed of the Moiety of the 
© Advowſon aforeſaid as of Fee and Right to preſent in Form aforeſaid ; And 
* being ſo ſeiſed thereof afterwards, to wit, on the twenty-fifth Day of Augiſt in 
the fourteenth Year of the Reign of the ſaid late King Charles the Firſt, by a 
* certain Indenture made between him the ſaid Joh Organ of the one Part, ard 
% one Richard Hippeſiey of Stone Eaſton in the County of Somerſet Gentleman, 
«© Nephew of the ſaid John Organ the Brother, to wit, ſecond Son of Elizzb:t 
« Hippeſiy Widow, natural Siſter of the ſaid Fohny Organ, the Brother, of the 
« other Part, made at S anton aforeſaid In the County aforeſaid, the other Part 
„ whereof, ſealed with the Seal of the ſaid Fohny Organ the Brother, the fame 
« William Phillips the now Plaintiff produces here in Court, the Date whereof is 
« the ſame Day and Year laſt aboveſaid, and in Conſideration of the natura 
Love and Affection which he had and bore towards the ſaid Richard Hippeſr, 
&« and in Conſideration of the Blood between them, and for the better Prefer- 
4 ment, Advancement, Maintenance, and Livelihood of the ſaid Richard Hi;- 
< peſley and his Brother, in the ſame Indenture afterwards named, he the {ad 
John Organ, the * Brother, for himſelf and his Heirs, covenanted, granted 
ce and agreed to and with the ſaid Richard Hippeſiey and his Heirs, that he tie 
, faid John Organ, the Brother, his Heirs and Aſſigns, and every of them, and 
&« all and every other Perſon and Perſons and their Heirs, who then were or 
ce thereafter ſhould ſtand and be ſeiſed of and in the ſaid Moiety of the Advor- 
*“ ſon aforeſaid, ſhould ſtand and be ſeiſed of the ſame, to the Uſe and Behoof 
e of the ſaid Richard Hippeſley, and the Heirs of the Body of the ſaid Richard 
ce Hippeſley lawfully to be begotten : and for Want of ſuch Iflue, to the Ul 
« and Behoof of Robert Hippeſiey Brother of the ſaid Richard Hippeſicy, andthe 
« Heirs of the Body of the ſaid Robert Hippeſiey, lawfully to be begotten ; and 


4 for Default of ſuch Iſſue, to the Uſe and Behoof of the ſaid John Organ, tt 


« Brother, and his Heirs and Aſſigns for ever; and to no other Uſes, Intents, 
« or Purpoſes whatſoever, as by the ſaid Indenture laſt mentioned more fully 
« appears; by Virtue of which ſaid Indenture, and by Force of a certain AG, 
« made and provided in the Parliament of our Lord Henry the Eighth late King 
« of England, held at Weſtminſter in the County of Middleſex on the fourth Pay 
ce of February in the twenty-ſeventh Year of his Reign, of transferring Ulcs 
<« into Poſſeſſion, the aforeſaid Richard Hippeſiey was ſeiſed of a Moiety oi the 
* Advowſon aforeſaid, as of Fee Tail and Right belonging to che Remainder 
e thereof in Form aforeſaid, to wit, to preſent in Form aforeſaid 3 and tie 


Aa 


« ſaid Richard Hippeſley being ſo ſeiſed thereof afterwards at S anten 2 
'« ſaid in the County aforeſaid died, by and after whoſe Death the C 
& Moiety of the Advowſon aforeſaid deſcended to Richard Hippeſiey, Eſd: s . 
T — 
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* and Heir of the Body of the ſaid Richard Hippeſley, whereby the fame Richard = 

« Hippeſley the Son was ſeiſed of the ſaid Moiety of the Advowſon aforeſaid as 
« of Fee Tail and Right: And the ſame Kichard Hippeſiey the Son, being ſo 
« ſeiſed thereof afterwards, at Stanton aforeſaid, died without Iſſue of his Body, 
« by and afcer whoſe Death the ſaid Moiety of the Adyowſon aforeſaid deſcend- 
« ed to Jobn Hippeſley, Eſq ; as Son and Heir of the Body of the ſaid Richard 
« Hippeſey firſt named, whereby the ſaid John Hippeſiey was ſeiſed of the ſaid 
e Mojety of the Advowſon aforeſaid as of Fee and Right. And the ſaid John - 
04 Hippeſley being ſo thereof ſeiſed afterwards, to wit, the ſixteenth Day of 
« January, in the twenty-fourth Year of the Reign of our Lord Charles the Se- 
« cond, late King of England, at Stanton aforeſaid in the County atorefaid, by 
« his certain Writing, which the ſame William Phillips the now. Plaintiff pro- 
« Juces here in Court, ſealed with the Seal of the ſaid John Hipp:fley, the Date 
« of which is the ſame Day and Year, did give and grant to Frans Symes the Grant of the next Avoid- 
Elder of Kelme/cot in the County of Oxford, Gentleman, and William Phillips E. beter . ny 
« the Teſtator of Eaton Haſtings in the County of Berks, Gentleman, his Execu- 4 Ai 35. 
« tors and Aſſignees, the firſt and next Advowſon, Donation, Nomination, Pre- Fay 
« ſentation, and free Diſpoſition of the ſaid Pariſh Church of Stanton, otherwiſe | 
« called Stanton * F:tzberbert, otherwile Stanton Filzwarren, willing and by his # P. 761 
« fame Writing granting that it ſhould and might be lawful to and for the fail - 
« Francis Symes and William Phillips, the Teſtator, their Executors and Aſſignees, 
« to preſent to the ſaid Church of Stanton Fitzberbert, otherwiſe Stanton ['itz- 
« <yarren, whenſoever or howſoever by Death, Reſignation, Deprivation, Ceſſion, 
Permutation, Diſmiſſion, or any other Way whatſoever, by which the fame 
Church ſhould happen then firſt and next to be vacant [or void] any Honeſt: 
% and Learned Clerk for the then next Turn only, as by the Writing aforeſaid 
&« more fully appears; by Virtue of which Grant the fame Francis Symes and 
« William Phillips, the Teſtator, were poſſeſſed of the Advowlon of the Church 
« of Stanton aforeſaid ; that is to ſay, to preſent to the ſame Church, when firſt. 
« and next it ſhould happen to be vacant; and being ſo poſſeſſed thereof, the 
« ſaid Francis Symes, afterwards at Stanton aforeſaid in the County aforeſaid, 
died, and the ſaid William Phillips the Teſtator ſurvived, and then was: poſ- Francis Symes one of the 
« ſeſſed of the Advowſon aforeſaid by Right of Sur vivorſbip, Sc. And the ſaid, Grantees dies, and the 
William Phillips the Teſtator being ſo thereof poſſeſſed, the ſaid Church in N n 
Lifetime of the ſaid William Phillips, the Teſtator, was vacant [or. void] by. © 
the Death of the ſaid Thomas Hotchkis, and ſtiil remains vacant [or void]; _ 
”" 2 wy Vacancy [or Avoidance] of * js pea aforeſaid by the Death: of . 
the aforeſaid Thomas Hotchkis, is the firſt and next Vacancy [or Avuidance ; 
of the ſaid Church after the aforeſaid Grant to the ame Bram, Symes = iba 2 Life.” IN 
William Phillips by the ſaid Jobn Hippeſtey in Form aforeſaid made, and for that 
* Reaſon it belonged to the ſaid William Phillips the Teſtator in his Lifetime, to 
* preſent a fit Perſon to the Church aforeſaid ſo vacant [or void]; and the ſaid 
** Eiſhop and John Berrow have unjuſtly hindered him the ſaid William Phillips 
« the Teſtator; and the ſaid William Phillips the Teſtator, the ſaid Church be- 
ing ſo vacant [or void] as aforeſaid, afterwards, to wit, on the twenty-firſt 
Day of June in the ſixth Year of the Reign of our Lord the now King, and 
* of the Lady Mary late Queen of England, Sc. at Stanton aforeſaid in the 
6 County aforeſaid made his Laſt Will and Teſtament, and by the ſame did Teſtator made his Will, 
conſtitute and ordain the ſaid William Phillips, the now Plaintiff, Executor of we 056 * 
* his faid Will, and afterwards there died; after the Death of which ſaid © 
* William Phillips, the Teſtator, the ſaid William Phillips the now Plaintiff took 
f upon himſelf the Burthen and Execution of the ſaid Will, and that Will 
2 hath proved in due Form of Law, to wit, at Stanton afereſaid, and for that Will proved. 
1 Reaſon at preſent it belongs to him the ſaid William Phillips the now Plantiff, 
do preſent a fit Perſon to the ſaid Church fo vacant [or void]: And the faid 
5 Biſhop and Jobn Berrow do unjuſtly hinder him the ſaid William Phillips the 
. now Plaintiff; wherefore the ſame William Phillips, the now Plaintiff, faith 
; that he is injured and has Damage to the Value of ſix hundred Pounds: And 
D 3 * brings BL Sc. With this, that the ſaid William Phillips the | 

w Plainti , : as omg: ts 
7 will verify that the 1 7 82 Hippeſtey is ſtill living and * P. 762 
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Avers the Life of the 
Grantor and the Identity 
of the Church. 


Plea Parſon Imparſonee. 


Admit the Vacancy and 
that after ſix Months the 
Biſhop preſented by Lapſe. 


Replies and a&mits the 
Time of the Vacancy. 


But ſays that within the 
ſix Months, to wit, 16 of 
OR. 1693, the Teſtator 
by Writing preſented J. 
Symes, and requeſted the 
Biſhop to admit him, who 
refued. 


. 


Rejoin and admit the 
J. Symes took it away, 
pare himſelf for E xami- 


nation, and never return- 


ed. 


ee 


and deſired Time to pre- 


4 
— . 


„ Life, to wit, at Stanton aforeſaid in the County aforeſaid : And that the 


* Church of Stanton, otherwiſe Stanton Fitz-Warren, otherwiſe Stanton Fitz.H} 

bert, is one and the ſame Church and not another nor different: And he brin 4 
here into Court the Letters teſtamentary of the ſaid William Phillips the T 4 
* tator, by which it ſufficiently appears to the Court here, that he the ſaid Wi. 
liam Phillips the now Plaintiff is Executor of the ſaid Will, and has Adm; ol 
ſtration thereof, &c. = 
And the faid Gilbert Biſhop of Saliſbury, and Jobn Berrow Clerk, by Joby 
Carpenter their Attorney, come and defend the Force and Injury when, G. 

And the ſaid Fohn Berrow faith that he is Parſon imparſonee of the Church 
aforeſaid by the Collation of the ſaid Biſhop ; And the faid Biſhop and Joby 
Berrow further ſay, That the ſaid William Phillips the Executor ought not to 
have his ſaid Action againſt them; becauſe they ſay, That the ſaid Church 
Hof Stanton, otherwiſe Stanton Fiiz-Warren, otherwiſe Stanton Fitzherbert Was 
* yacant [or void] by the Death of the ſaid Thomas Hotchkis on the twentieth 

Day of September in the Year of our Lord one thouſand ſix hundred nine 

and three, and remained fo vacant until the twenty-third Day of April in the 
Year of our Lord one thouſand ſix hundred ninety and four, on which Da 

at Stanton aforeſaid the ſaid Biſhop, becauſe that at that Time ſix Mont, 
after the Vacancy [or Avoidance} of the ſame Church were fully elapſed and 
devolved, being the Ordinary ot that Place, collated the ſaid Fobn Berroy 
Clerk to that Church then being vacant, as it was lawful for him : And this 
they are ready to verify: Wherefore they pray Judgment if the ſaid Jillian 
the Executor ought to have his faid Action againſt them, &c. And the ſaid 
William Phillips the Executor faith, that he, notwithſtanding any Matters 
before alledged, ought not to be precluded from having his ſaid Action, be- 
cauſe he ſaith that well and true it is that the aforeſaid Church of Stanton, 
otherwiſe S;anton Fitzwarren, otherwiſe Stanton Fitzherbert, by the Death of 
the ſaid Thomas Hotchkis on the ſaid twentieth Day of September in the Year 
of our Lord One thouſand fix hundred ninety-three aboveſaid was vacant [or 
void] as the ſaid Biſhop and John Berrow in pleading have alledged : But 
the ſame William Phillips the Executor further faith, that after the ſaid twen- 


cc 


* tieth Day of September in the Year of our Lord One thouſand ſix hundred 


ninety and three aboveſaid, and before the ſaid twenty-third Day of April in 
« the Year of our Lord One thouſand fix hundred ninety and four, within fix 
« Months after the Death of the ſaid Thomas Hotchtis, to wit, on the ſixteenth 

Day of Odlober in the Year of our Lord one thouſand ſix hundred ninety and 
three, the ſaid William Phillips the Teſtator by his Writing ſealed with his 
Seal, the Date of which is on the ſame ſixteenth Day of O#ober in the Year 
of our Lord One thouſand ſix hundred ninety and three, at $/anton aforclad 
in * the County aforeſaid, the ſaid Biſhop being then Ordinary of the ſaid 
Place of Stanton, otherwiſe. Stanton Fitzwarren, otherwiſe Stanton Fitz Her. 
bert, preſented one John Symes, Maſter of Arts, his Clerk; and then and 
there requeſted the ſaid Biſhop, to admit and inſtitute the ſame John Symes, 
to the Church aforeſaid ſo vacant by the Death of the ſaid Thomas Hotcbbi, 
which ſaid John Symes the ſaid Biſhop then and there altogether refuſed to 
admit and inſtitute to the ſaid Church, at the aforeſaid Preſentation of the 
ſaid William Phillips the Teſtator, and hindered him the ſaid William Phillips 
the Teſtator from Preſenting : And this he is ready to verify: Where- 
« fore he prays Judgment and Damages by Occaſion of the Hinderance lot 
% Impediment] aforeſaid, and alſo a Writ to the ſaid Biſhop to him to be ad- 
“ judged, t. | 


« And the ſaid Biſhop and Jobs Berrow ſay, that well and true it is, that the 
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Preſentation, but ſay. That « ſaid William Phillips, the Teſtator, by his Writing ſealed with his Seal, did 


« preſent the ſaid John Symes, as the ſame William the Executor hath above in hus 
Replication alledged : But the ſaid Biſhop and Fobn Berrow further ſay, That 
afterwards, and within fix Months after the Avoidance [or Vacancy] of the ſaid 
Church, to wit, on the ſaid ſixteenth Day of OZober in the Year of our Lord 
One thouſand fix hundred ninety and three aboveſaid, the ſaid 7% Ses 
% at Stanton aforeſaid brought the Preſentation aforeſaid to the ſaid Biſhop, and 
<« required the ſaid Biſhop to give the ſaid John Symes a few Days 19 * 
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© pare himſelf to be examined concerning his Sufficiency in Learning to ® 
« have the Church aforeſaid ; and that the ſaid Biſhop thereupon, at the il. 
« Requeſt of the ſaid Jobn Symes, then and there did give Leave to the ſaid = 
« Jobn Symes to go away, and there to return to the ſaid Biſhop within il 
« three Days next following, to be examined of his Sufficiency aforeſaid, which N | 
« {aid three Days were ended long before the End of ſix Months after the | 
«© Vacancy [or Avoidance] of the Church aforeſaid by the Death of the ſaid | 
« Thomas Hotchiis, that is to ſay, by the Space of one Month, to wit, at Stanton 
« aforeſaid. And the ſaid Biſhop and Fobz Berrow further ſay, that he the ſame 
« Biſhop, for the ſaid three Days afterwards, was there ready to examine the 
« {aid John Symes concerning his Sufficiency aforeſaid ; and that the ſaid John 
« mes, neither within the ſaid three Days, nor ever afterwards, did return 
« or offer himſelf to the ſaid Biſhop to be examined concerning his ſaid Sut- 
' % ficiency; by which the ſaid Church remained void [or vacant] for the Space 
« of ſix Months and upwards after the aforeſaid Vacancy or Avoidance by the 
% Death of the ſaid Thomas Hotchkris ; whereupon the ſaid Biſhop collated the 
« ſaid Jobn Berrow to the ſaid Church ſo vacant [or void]; which ſaid John 
& Pr;w was afterwards inducted into the ſame Church in due Form of. Law, | 
e without this, that the ſaid Biſhop altogether refuſed to admit and inſtitute the | * 
e ſaid John Symes to the Church aforeſaid at the Preſentation of the fail William 
% Phillips the Teſtator, as the ſaid William Phillips the Executor“ hath above * P. 764 
alledged : And this they are ready to verify: Wherefore they pray Judg- Traverſes his Refuſal to 
ment, and that the ſaid William the Executor from his ſaid Action be pre- admit J. Symes. 
© cluded, Sc. | Eg: 
And the ſaid William Phillips the Executor, as before ſaith, That the ſaid 
Biſhop hath altogether refuſed to admit and inſtitute the ſaid 7obn Symes to 
the Church aforeſaid, at the Preſentation of the ſaid William Phillips the Teſ- 
tator, as the ſaid William Phillips the Executor hath above in his Replication 
thereupon alledged : And they pray that this may be inquired of by the Coun- 
* try: And the ſaid Biſhop and John Berrow likewiſe, &c. 
„Therefore the Sheriff is commanded, That he cauſe to come here in three 
* Weeks from the Day of the Holy Trinity, Twelve, &c. by whom, &c. and 
who neither, &c. to recognize, &c. becauſe as well, Sc. At which Day the 
Parties come here, Sc. And the Sheriff hath not returned the Writ : There- Continuances by Non miſ. 
© fore, as before, the Sheriff is commanded, that he. cauſe to come here in breve. 
three Weeks from the Day of S. Michael, Twelve, Sc. to recognize in Form 
* aforeſaid, Sc. At which Day the Parties come here, &c. and the Sheriff 
hath not returned the Writ : Therefore, as before, the Sheriff is commanded, 
that he cauſe to come here in eight Days from the Day of the Purification 
ot the Bleſſed Mary, Twelve, Ec. to recognize in Form aforeſaid, Sc. Ar 
which Day the Jury between the ſaid Parties of the aforeſaid Plea was reſpited 
thereon between them here until this Day, to wit, in fifteen Days from the 
© Day of Eaſter then next following, unleſs the Juſtices of our Lord the King 

appointed to take the Aſſizes in the County aforeſaid, by the Form of the 
1 Statute, &c. firſt come on Saturday the Eleventh Day of March paſt, at New 
0 Sarum in the County aforeſaid; and now Bere at this Day comes the ſaid 
E William by his ſaid Attorney, and the ſaid Juſtices appointed to take Aſſizes, 
a before, Sc. have ſent here their Record in theſe Words, to wit, Afterwards at 
„the Day and Place within contained, before Sir Thomas Rokeby, Knt. one of Return of the Poſtea. 
? the Juſtices of our Lord the King appointed to hold Pleas before the King ; 
; himſelf, and Sir John Powell, Knt. one of the Juſtices of the ſaid Lord the 
4 King of the Bench, Juſtices of the ſaid Lord the King, appointed to take 
0 Aſſizes in the County of Wilts, by Form of the Statute, c. came as well 
: the within-named William Phillips, Gent. Executor of the Laſt Will and 
; Teſtament of William Phillips, Gent. his Father lately deceaſed, as the within- 
named Gilbert, Biſhop of Saliſbury, and John Berrow, Clerk, by their Attor- Find that the Biſhop re- 
les within- mentioned: And the Jurors of the Jury, whereof mention is within fuſed to admit upon the 
made, being ſummoned, likewiſe came, who being elected, tried, and ſworn 1d ff. 5 Preſentation 3 
ſpeak the Truth of the within Contents u on their Oath ſay, that the ſaid the Biſhop's Collstion and 
Gilbert, Biſhop of Saliſbury, altogether "eff to admit and inſtitute the | 


Surrejoinder and Iiſue up- 
on the Traverſe. 
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the yearly Value 120l. 


60 : 0 . a | 
within-named John Symes to the Church within mentioned on Preſentation of 
« the 
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Pleadings to the Caſe. 


Writ to the Biſhop. 


Miſericordia. 


Errors aſſigned. 


7 


Certiorari. 


P. 766 


Quare Impedit returned. 


; . : f = | ; „ 

< the ſaid William Phillips the Teſtator, as the ſaid William Phillips the Executor 

* P. 765 * hath within thereupon in his Replication alledged. And the {1d * Jurors upon 
< their Oath further ſay, that the Church aforeſaid is full of the ſlid 70% B 

<« by the Collation of the ſaid Gilbert Biſhop of Saliſbury, as is by him within al. 


45 
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judgment and Awarding a 15 
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Repriſals: And the Jurors aforeſaid aſſeſs the Damages of the ſaid William 


that the Record aforeſaid before the Lord the King now here ſent is de- 


cc 


of England, Scotland, France and Ireland King, Defender of the Faith, 


erruwy 


ledged, and that the Church aforeſaid is, and from the Time in which, &c, was 
of the yearly Value of One hundred and twenty Pounds in all Iſſues beyond 


Phillips the Executor, for his Coſts and Charges by him concerning his Suit 
in this Behalf applied, to forty Shillings; therefore no Reſpect being had to 
the beforeſaid forty Shillings of the Damages, Cofts and Charges aforeſaid 
aſſeſſed by the ſaid Jury by Occaſion of the Hinderance aforeſaid, becauſe ſuch 
Damages by the Law of the Land are in nowiſe in this Caſe to be adjudged: 
It is conſidered that the ſaid William Phillips the Executor do recover again 
the ſaid Biſhop of Saliſbury and Jobn Berrow, his Preſentation to the Church 
aforeſaid, and his Damages to the Value of that Church for the Half at 
one Year, which amounts to ſixty Pounds, by the Jury aforeſaid in Form 
aforeſaid aſſeſſed ; and let him have a Writ to the Archbiſhop of Car- 
terbury, Primate of all England and Metropolitan of that Place, for that the 
ſaid Biſhop of Salisbury is a Party, c. becauſe the ſaid Fohn Berrow is ad- 
mitted and inſtituted to the ſame Church at the Collation of the ſaid Biſhop 
of Salisbury, and is inducted in the ſame, to remove the ſaid John Berrow from 
the ſaid Church, and that he may admit a fit Perſon ro the ſaid Church ar 
the Preſentation of the ſaid William Phillips the Executor; and the aforeſaid 
Biſhop of Salisbury and John Berrow in Mercy, Cc. Afterwards, to wit, on 
Monday next after three Weeks from the Day of St. Michael in this ſame 
Term, before our Lord the King at Weſtminſter come the aforeſaid Biſhop and 
Jobn Berrow by Adrian Moore their Attorney, and ſay, That in the Record 
and Proceedings aforeſaid, and alſo in the giving of the Judgment zforcſaid, 
there is manifeſt Error, in this, to wit, That by the Record aforeſaid it ap- 
pears that the ſaid Judgment given in Form aforeſaid was given for the ſad 
William Phillips againſt the ſaid Biſhop and John Berrow, where by the Law 
of the Land of this Kingdom of England, that Judgment ought to have been 
given for the ſaid Biſhop and John Berrow againit the fame William Phillip, 
therefore in that there is manifeſt Error: There is alſo Error in this, to wit, 


fective in this, to wit, That the original Writ, and the Return of the fame 
between the Parties aforeſaid in the Plea aforefaid, are totally omitted out of 
the ſaid Record, and yet remain in the Cuſtody of the Keeper of the Writs 
of the Lord the now King of the Bench, not certified to the ſame Lord the 
King. And the ſame Biſhop and John Berrow pray a Writ of the ſaid Lord 
the now King to be directed to the Keeper of the Writs of our ſaid Lord the 
now King, of the Bench aforeſaid, to certify the Writ aforeſaid, together, 
with the Return of the ſame Writ to the ſaid Lord * the King: And it 1s 
granted to them, Ec, whereby it is given in Charge to William Thursby, Elq; 
Keeper of the Writs of our Lord the King of the Bench aforeſaid, that having 
ſearched for the original Writs in the County of Wilts, of the Term of thc 
Holy Trinity in the eighth Year of the Reign of our ſaid Lord the now King, 
being in his Cuſtody of Record, he may fend what he ſhall find in the fame 
concerning the aforeſaid Writ, together with the whole Return of the ſame 
Writ, as fully and entirely as they remain in his Cuſtody, to the Lord re 
King, without delay, whereſoever, &c. together with the Writ of the ſad 
Lord the King, to himſelf thereupon directed, &c. Which ſaid Keeper of 
Writs, by Virtue of that Writ to him thereupon directed, hath certified to 
the ſame Lord the King, That having ſearched all the original Writs of yr 
County of Wilis, of the ſaid Term of the Holy Trinity in the eighth Year 0 
his Reign, in his Cuſtody filed of Record, he hath a certain original Writ 
between the Parties aforeſaid of the Plea aforeſaid in his Cuſtody filed of the 
ſame Term, the Tenor of which ſaid Writ together with the Return of the 
ſame, followeth in theſe Words : William the Third, by the Grace of GOD, 


"ERROR 


— 


—— 


« To the Sheriff of Wilts, Greeting: Command Gilbert, Biſhop of Saliſbury* 


« 111 Jobn Berrow, Clerk, that juſtly and without Delay, they permit William 
« Phillips, Executor of the Will of William Phillips his Father lately deceaſed, 
« tg preſent a fit Perſon to tne Church of Stanton, which is vacant [or void] 
« and belongs to his Gift, as he ſaith, and whereof he complains that the 
« {23d Biſhop and John do unjuſtly hinder him: And unleſs they ſhall ſo do and 
« the ſaid Executor fh:1l make ycu ſecure of Proſecuting his Claim, then 
ſummon by good Summoners the aforeſaid Biſhop and John, that they 
« he before our Juſtices at Weſtminſter, from the Day of the Holy Trinity 
« in fifteen Days, to ſhew wherefore - they have not ſo done. And have you 
« there the Summoners and this Writ. Witnels, Thomas Archbiſhop of Can- 
« ferbu'y and the Reſt of the Keepers and, Juſtices of the Realm at Weſtmin- 
« fer, the twenty-eighth Day of May in the eighth Year of our Reign. 
« Hale. Eſſoin for the Biſhop adjourned until three Weeks from the Day 
« of Saint Michael; the fame Day for the Clerk of Eſſoin for the Clerk 
« adjourned until the Morrow of Saint Martin ; the ſame Day for the Biſhop 


4% William Tall. Pledges of Proſecuting, John Doe and Richard Roe, Sum- 


« moners, Thomas Eyre, Joſeph Ruſſel, Edward Somner, Eſq; Sheriff; which 
« ſaid Writ of Certiorari, together with the Return thereof is affiled amongſt 
« the Records without Day of that Term: And upon this the ſaid William 
« Phillips, by Joſeph Sherwood his Attorney, likewiſe comes forthwith here 
« jn Court: And thereupon the ſaid Biſhop and Joby Berrow (as before) 
« ſay, that in the Record and Proceedings aforeſaid, and alſo in the giving 
« of the Judgment aforeſaid there is manifeſt Error, alledging the Errors 
« aforeſaid by them in Form aforeſaid above alledged, and pray “ that the 
Judgment aforeſaid, for the aforeſaid and other Errors being in the Re- 
« cord and Proceedings aforeſaid, may be reverſed, annulled, and altoge- 
« ther deemed as none; And that they be reſtored to all Things which by 
« Occaſion of the Judgment - aforeſaid they have loſt; And that the Court 


P. 767 


of the ſaid Lord the King now here proceed to the Examination as well 


« of the Record and Proceedings aforeſaid, as of the ſaid Matters above 
« aſſigned for Error, and that the ſaid Milliam do rejoin to the Errors afore- 


« ſaid: Upon which the ſame William Phillips ſaith, That there is no Error 


« either in the Record and Proceedings aforeſaid, or in the giving of the 


« Judgment : And in like Manner prayeth that the Court of the ſaid Lord Judgment affirmed; 


the King now here do proceed to the Examination as well of the Record 
and Proceedings aforeſaid, as of the ſaid Matters above aſſigned for Error 
* and that the ſaid Judgment in all Things be affirmed : But becauſe the 


Court of the ſaid Lord the King now here are not yet adviſed of giving 


* their Judgment of and concerning the Premiſſes, Day is thereupon given 
* to the Parties aforeſaid, before the Lord the King, until ** 

. 1 where- 
* ſoever, Sc. of hearing their Judgment thereupon, for that the Court of the 
< {aid Lord the King now here thereof are not yet, &c. | ; 


— —— 
We lies. 


— . 
7 . 


Pleas before our Lady the Queen at Weſtminſter, of the Term 
of St. Michael in the Third Year of the Reign of our Lady 
Anne, now Queen of England, Se. Roll, 144. 


Goddard againſt Smith and another. 
| Middlſes, to wit, 


2 Attorney, and brought-into the Court of our ſaid Lady the Queen then there 
Vor. II, 5 oe Dus his 


E it remembered, That heretofore, that is to ſay, in Salk. 21. 6 Mod. 261. 
D * che Term of the Holy Trinity laſt paſt, before our 3 Salk. 245. Rep. A. Q. 
Lady the Queen at Weftminſier came Richard Goddard by Henry Wright his 5% Holt 497. S. C, 
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Pleadings to the Caſes. 
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Declaration in Caſe on © 


Conſpiracy for a falſe and 
malicious Indictment of cc 
Barretry, whereof he was ;, 
acquitted; 


cc 
ce 
cc 
c 


Aa 


cc 


tc 
4c 
< 
te 
oC 
cc 
cc 


* 


4 


[4 
ec 
cc 

ct 
cc 
cc 
tc 
cc 
cc 

& 
cc 


Indietment atHicks's Hall.. 
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his certain Bill againſt Richard Smith and Chriſtopher Preſton in the Cuſtody of 
the Marſhal, &c. of a Plea of Treſpafs upon the Caſe ; and there are Pledgez 
of Proſecuting, namely, John Doe and Richard Roe, which ſaid Bill fol. 
loweth in theſe Words, that is to ſay, Middleſex, to wit, Richard Goddard com. 
plains of Richard Smith * and Chriſtopher Preſton in the Cuſtody of the Ma- 
ſhal of the Marſpalſea of our Lady the Queen, before the Queen herſelf being 
for that, to wit, That whereas the ſaid Richard Goddard is a good. true, faith. 
ful, peaceable and honeſt Subject, and Liege Man of our Lady the now Queen 
and was of a good Name, Pais, Reputarion, Converſation, Behaviour and 
Condition, and es a good, true, faithful, peaceable and honeſt Liege Man 
and Subject of the ſaid Lady the now Queen, being without any Scandal 
Imputation or Reproach, and hath not behaved or demeaned himſelf at any 
Time from the Time of his Nativity hitherto as a Barretor or Diſturber of the 
Peace of the ſaid Lady the Queen, nor was in Suſpicion of the like Crime 
amongſt his Neighbours and other Subjects of the ſaid Lady the Queen to 
whom the ſaid Richard Geddard was known, and by Reaſon of his honeſt and 
quiet Converſation aforeſaid for the whole Time aforeſaid, lawfully and ho- 
neſtly gained and acquired great Credit and Eſteem, and alſo dives great 
Gains and Profits from his Neighbours and other Subjects of our ſaid Lady 
the Queen, with whom the ſaid Richard Goddard had Commerce for the 
Support of himſelf and his Family : Nevertheleſs the ſaid Richard Smith and 
Chriſtopher not ignorant of the Premiſſes, but contriving and maliciouſly in. 
tending not only to deprive him the ſaid Richard Goddard of his good Name, 
Fame and Eſteem aforeſaid, but alſo to bring him the ſaid Richard Goddard into 
Ignominy and publick Diſgrace, that by Reaſon thereof the Subjects of the 
ſaid Lady the Queen might withdraw themſelves from the Fellowſhip of 
him the ſaid Richard Goddard, and might altogether ceaſe and deſiſt from Deal. 
ing and having Commerce with him in any Manner, on the thirteenth Day of 
September in the firſt Year of the Reign of the ſaid Lady Anne, now Queen of 


England, &c, at the Pariſh of St. James Clerkenwell in the County aforeſaid, 
then and there having had a Conſpiracy between themſelves falſely and maliciouf- 


ly to cauſe the ſaid Richard Goddard to be indicted as a Barretor and publick 
Diſturber of the Peace of the ſaid Lady the Queen, without any Cauſe or 
Colour of ſuch Crime being committed by him the ſaid Richard Godaard, they 
the ſame R. Smith and Chriſtopher at the Pariſh aforeſaid in the County aforeſaid, in 
Proſecution and Execution of their malicious Intention and Conſpiracy aforeſaid, 
at the general Quarter-Seſſions of the Peace of our Lady the Queen held for the 
County of Middleſex at Hicks's Hall in St. Jobn-ſtreet in the County aforeſaid, before 


* Jobn Bennet, Henry Hawlay, and Joſeph Offiey, Eſquires, and other their Feliow 


Juſtices of the ſaid Lady the Queen, appointed to keep the Peace in the 
County aforeſaid, and alſo to hear and determine divers Felonies, Treſpaſſes, 
Contempts and Miſdemeanors in the ſame County committed, falſely and mali- 
ciouſly cauſed and procured the ſaid Richard Goddard, with Intent to detame 
the ſame Richard Goddard, without any lawful or true Cauſe, to be indicted 
by the Name of Richard Goddard, late of the Pariſh of St. James Clerbenwel 
in the County of Middleſex, Yeoman, for that the ſame Richard Goddard, on 
the firſt Day of January in the firſt Year aboveſaid, and divers other Days and 
Times as well before as afterwards, at the Pariſh aforeſaid in the County afore- 
ſaid, had been and then was a common Barretor, and a common, daily 
publick Diſturber of the Peace of the ſaid Lady the now Queen, and allo à 
common and turbulent Slanderer and Sower of Quarrels and Diſcords among 
his quiet and honeſt Neighbours, ſo that he moved, procured, and ſtirred up 
divers Contentions and Controverſies, and alſo Brawlings, Quarrels and Fights 
at the Pariſh aforeſaid in the County aforeſaid, and elſewhere in the ſaid Coun 
of Middleſex, amongſt divers Liege Subjects of the ſaid Lady the Queen, to the 
great Diſturbanceof the Peaceof the ſaid Lady the nowQueen, totheevil Exampl 
of all others in the like Caſe offending, and againſt the Peace of the ſaid Ladf 
the now Queen, her Crown and Dignity, Sc. and did falſely and malicioul 
proſecute and cauſe to be proſecuted the ſaid Indictment againſt the Tn, 
2 


nk i 


Pleadings to the Caſes, 
© /294dard, until the ſaid Lady the now Queen cauſed that Indictment afterwards 1 
60 for certain Reaſons to come to be determined before her: And the Sheriff Removed by Certiorari. 
« of the County aforeſaid was commanded that he ſhould not omit, &c. but 

« cauſe him to come and an wer, Sc. And he the ſaid Richard Goadard after- 

« warde, to Wit, in the Term of St. Michael in the ſecond Year of the Reign 

« of che ſaid Lady the now Queen, in the Court of our Lady the Queen, before 

« the Queen herſelf, the ſame Court being at Weſtminſter, was according to the 

« Law and Cuſtom of this Kingdom of England in a due and lawful Manner | 
« thereof diſcharged. By Pretence of which ſaid Premiſſes againſt him the ſaid Diſcharged, 
« Richard Goddard, by the ſaid Richard Smith and Chriſtopher Preſton in Form 

aforeſaid publiſhed, done, exhibited and proſecuted, the ſame Richard Goddard 

is not only very much hurt and injured in his good Name, Fame, Credit 

and Reputation aforeſaid, and diſquieted and weakened in his Body, but was 

alſo forced to expend and lay out divers large Sums of Money in and about 

« Acquitting and Diſcharging . himſelf of the ſaid Indictment, and defending 

e his Innocence, to the very great Diſcredit and extreme Impoveriſhment of 

« him the ſaid Richard Goddard, and to the Damage of the ſaid Richard Goddard 

« of twenty Pounds: And thereupon he brings Suit, Sc. 

And now at this Day, to wit, Monday next after three Weeks from the Day 

« of St. Michae! in this fame Term, till which Day the ſaid Richard Smith and 

« Ch:iftopher had Leave to imparle to the ſaid Bill, and then to anſwer, &c. 

« before our Lady the Queen at Weſtminſter comes as well the ſaid Richard by 

« his ſaid Attorney, as the ſaid Richard Smith and Chriſtopher by Edmund Butler 

their Attorney: And the ſaid Richard and Chriſtopher defend the Force and 

« Injury, when, &c. and ſay that they are in no Manner guilty of the Premiſſes 

“ above laid to their Charge, as the ſaid * Richard Goddard above complains * P. 770 
« againſt them: And of this they put themſelves, upon the Country; and the 

« {1d Richard Goddard likewiſe, Sc. Therefore let a Jury come thereupon 

ec before our Lady the Queen at Weſtminſter, on Monday next after the Morrow 

« of All Souls, and who neither, Cc. to recognize, Sc. becauſe as well, Sc. The 

« ſame Day is given to the Parties aforeſaid there, &c, | 
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Pleas before our Lady the Queen at Weſtminſter, of the 
Term of the Holy Trinity in the Third Year of the Reign 
of the Lady Anne, now Queen of England, c. Rell 


2 I | 
Tenant againſt Gouldwin. 3 Ld. Raym. Entries 485. 8. 88 


Middleſex, to wit, JD E it remembered, That heretofore, that is to ſay, in Salk. 21, 360. 6 Mod. 
| | =>" the Term of Eaſter laſt paſt, before our Lady the 311. Holt 500. S. C. 
Queen at Weſtminſter came Robert Tenant by John Rice his Attorney, and 
brought into the Court of our ſaid Lady the Queen then there his certain 
Fill againſt Luke Gouldwin, in Cuſtody of the Marſhal, Sc. of a Plea of 
* Treſpaſs upon the Caſe ; and there are Pledges of proſecuting, namely, — 
FJobn Doe and Richard Roe; which ſaid Bill followeth in theſe Words, that is Caſe for not repairing a 
* to ſay Middleſex, to wit, Robert Tenant complains of Lake Gouldwin in the 2 _ _ 
* Cuſtody of the Marſhal of the Marſpalſea of our Lady the Queen, before the judiced. * 
* Queen herſelf being, for that, to wit, That whereas he the ſaid Robert, on 
the firſt Day of O#ober in the firſt Year of our Lady Anne, now Queen of 
England, &c. and from thence always hitherto was poſſeſſed and ſtill is poſ- 
ſeſſed of one Meſſuage, ſituate, lying and being in Fritb-ſtreet in the Pariſh 
J of St. Anne within the Liberty of Weſtminſter in the ſaid County of Middleſex, 
© for a certain Term of Years not yet ended, and uſed to lay and keep in his 
__ Cellar, Parcel of his Meſſuage aforeſaid, good Stores of Coals and Ale for 
| — . N ö 
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| Pleadines to the Caſes. 


s » + 


x 771 


Averment of the Uſage. 


Breach, 


Plaintiff damniſied. 


Jadgment by Nil dicit. 


„P. 772 


Salk. 56. Rep. A. 
76. 8. G 


Q. 


« the Uſe of his Family, and alfo to be ſold and merchandized to iye:, 
* Perſons who were wont to buy that Commodity in his Meſſuage aforeſaid 


„eto the great Profit and Advantage of him the ſaid Robert, which laid Cellar 


ce hes contiguous, and for all the Time aforeſaid did he contiguous to a Me. 
&« ſuage of the ſaid Lyke in the Pariſh * aforeſaid, and uſed to be ſeparated and 
4 fenced from a Privy-houſe, Parcel of the aforeſaid Meſſuage of the ſaid Late, b 

c a thick and cloſe Wall which belongeth to the ſaid Meſſuage of the ſaid Lys; 
c“ and of Right ought to have been repaired by the ſaid Luke for the whole 
& Time aforeſaid : Nevertheleſs the faid Lute not being ignorant of the Pre. 
« miſſes, but contriving and fraudulently intending him the faid Robert in this 
* Behalf unjuſtly to aggrieve, and wholly to deprive him the ſaid Robert of the 
„ Uſe and Advantage of the Cellar of his Meſſuage aforeſaid, and to hinder 
& him of the Profit of his Commerce aforeſaid, on the ſame firit Day of 0-4 
jn the above-ſaid Year of the Reign of the ſaid Lady the Queen, and from 
cc thence always hitherto, ſo negligently kept and repaired the ſaid Wall, al. 
„though often requeſted to repair the fame, to wit, by the ſaid Robert, 
“ on the ſame firſt Day of October in the Pariſh aforeſaid, that for Want 
* of due Care and Reparation of the ſame Wall, the Filthineſſes and 
e naſty Things of the ſaid Privy-houſe flowed out of the fame Privy-houſe by 
& the decayed Parts and Breaches of ite Wall aforeſaid into the Cellar aforeſaid 
e of the ſame Robert, and overflowed the ſame Cellar, to wit, in the Pariſh 
cc aforeſaid, for the whole Time aforeſaid; whereby the {ame Robert loſt the Uk 
& of his Cellar, and the Profit of his Commerce aforcfaid, for all the Time 
ce aforeſaid : Wherefore the ſame Robert faith, that he is injured and hath Da- 
« mage to the Value of One hundred Pounds: And thereupon he brings Suit, 
« &c. And now at this Day, to wit, Friday next after the Morrow of the Holy 
“ Trinity in this ſame Term, until which Day the ſaid Lyke had Leave to im- 
5 parle to the ſaid Bill, and then to aniwer, &c. before our Lady the Queen at 
&« Weftminſter comes the aforeſaid Robert by his ſaid Attorney, and-prays that the 
& faid Luke may anſwer to the Declaration: And the ſaid Luce, althou ch on 
& the ſame Day ſolemnly required, doth not come nor ſay any Thing in Bar or 
« Precluſion of the aforeſaid Action of the ſaid Robert; whereby the fame Ro- 
* bert remains againſt him thereupon undetended ; for which Rcaſon the ſaid 
% Robert ought to recover his Damages againſt the ſaid Late: But becauſe it 


js not known by the Court of the ſaid Lady the Queen now here before the 


* Queen herſelf, what Damages the ſaid Robert hath ſuſtained by Occaſionof 
« the Premiſſes in this Behalf ; Therefore the Sheriff is commonded, that he, 
* by the Oath of Twelve honeſt and legal Men of his Bailiwick, do diligently 
* inquire what Damages the ſaid Kobert hath ſuſtained, as weil by Ccceſion of 
c the Premiſles, as for his Coſts and Charges by him about his Suit in thus Be- 
& half applied; And that he fend the Inquiſition whici he thall wie duften 


e to our Lady the Queen at Weſtminſter on Monday next aitcr tee Vas 


« from the Day of St. Michael, under his Seal and the »cals of tivic by ie 


- * Oath of whom he-{hall take the ſaid Inquiſition, tegetier with the Veit of 


. by 


„ our Lady the Queen to him for that. Purpoſe directed: I he ſ.me Day is 
given to the ſaid Robert there,” &c. | 


— 
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13 * Plas befure our Lady the Queen at Weſtminſter, of the Term 


of St. Hilary in the Third Year of the Reign of our Lady 
Anne, nom Queen of England, &c. Koll 102. 


—_ hBrcok againſt Huſtler. 


UR Lady the Queen hath ſent to her truſty and well- 
beloved Sir Thomas Trevor, Rn. her Chief Juſtice 0 
Writ cloſed in theſe Words, to wit, Anne by the _ x 

ores Ty bs ; 


England, to wit, © 
ww. t a $4 v 1 1 Wy 60 
the Bench, her 


— * * ; 1 „— . 


Pleadings to the Caſes. 


«GOD, of England, Scotland, France and Ireland Queen, Defender of the 
« Faith, Sc. To her truſty and well-beloved Sir Thomas Trevor, Knt. her 
Chief Juſtice of the Bench, Greeting: For as much as in the Record and Pro- 
« ceedings, and alſo in the giving of Judgment of the Plaint which was in our 
« Court before you and your Brethren; our Juftices of the Bench, by our Writ 
« between Sir William Huſtler, Sir Richard Osbaldeſton, Knts. and William O/- 
« paldejion, Eſq; and Thomas Brook late of Overflocton in the County of 
« York, Yeoman, of a Debt of Seventy and nine Shillings and eleven Pence, 
„ which the ſame William, Richard and William demand of the ſaid Thomas, as it 
« js ſaid, manifeſt Error hath intervened, to the great Damage of the ſame 
« mas, as we are informed by his T gen We willing that the Error if 
« any was, be duly amended, and that ful and ſpeedy Juſtice be' done to the 
« Parties aforeſaid in this. Behalf, do command.you, that if Judgment be there- 
upon given, then you ſend to us diſtinctly and plainly, under your Seal, the 
« Record and Proceedings aforeſaid, with ail Things touching the ſame, and 
« this Writ ; ſo that we may have them from the Day of Eaſter in fifteen Days 
« whereſoever we ſhall then be in England, -that we having inſpected the Re- 
« cord and Proceedings aforeſaid, may cauſe further to be done thereupon for 
4 amending the ſaid Error, that which of Right and according to the Law and. 
« Cuſtom of our Kingdom of England ſhall be meet to be done. Witneſs Our- 
« ſelf at Weſtminſter the | ſecond Day of March in the ſecond Tear of our 
“Reign. | - (175 106-16 (7.49 ee 3 tris a: ee. 
„The Anſwer of Sir Thomas Trevor, Knt. Chief Juſtice within-named. The 
„Record and Proceedings of the Plaint within-mentioned with all Things 
« touching the ſame, I ſend before our Lady the Queen, wheteſoever, &c. at the 
% Day within contained in a certain Record to this Writ annexed, as I am 
« within commanded, 8 3 T ubomas Trevor, 
* « Pleas inrolled at Veſminſter before Sir Thomas Trevor, Knt. and his Fellow * P. 773 
& Juſtices of our Lady the Queen of the Common Bench, of the Term of S/. 
Hilary in the ſecond Year of the Reign of our Lady Anne, by the Grace of 
l ro, Joo Yo Scotland, France and Ireland Queen; Defender of the Faith, 
Of, Hl 3228 - 1 | | | 


. © Yorkſhire, to wit, Thomas Brook, late of Overflo2on in the County aforeſaid; 
* Yeoman, was ſummoned to anſwer Sir William Huſtler, Knt. Sir Richard Oſ- _. 7 
* balde/ton, Knt. and William Osbaldeſton, Eſq ; of a Plea that he render to them Declaration for an Amer- 


p o o » . 7 t 2 
* Seventy and nine Shillings and eleven Pence, which he owes to them and un- Selin er King 21 * 


« juſtly detains; Sc. And whereupon the ſame Sir William Huſtler, Sir Richard in a Court-Leet. 

and William Osbaldeſton, by Robert Hopkinſon their Attorney, ſay, That our 

Lord James the Firſt, late King of England, was ſeiſed in Right of his Crown 

jy of England as of Fee and Right of and in the Court-Leet and. View of Frank- 

g pledge with the Appurtenances, and all and every Thing which to a Court- 

l Leet or View of Frank- pledge belonged, or in any Manner appertained, or 

i; ought to belong or appertain, within the Manors or Lordſhips, Villages or C | 

p Hamlets of Weſt Bretton, Cawthorn, Overfloton and Netberflocton in the ſaid 7 . 1 

County of York, and within the Precincts of the ſame Manors or Lord-' + Z | 

N ſhips, Villages and Hamlets, and every of them, in the faid County | 

b of York, being or not being Parcel of the Duchy of Lancaſter, of all | 2 

: reſident and inhabiting within the Manor or Lordſhip, Village and Hamlet i | | 

g betoreſaid, and within the Precincts of the ſame Manors or Lordſhips, Villa- | 

. Ses and Hamlets, and every or any of them. The ſaid Court-Leet and View | 1 

of F rank- pledge aforeſaid to be holden twice by the Year within the Ma- | 

: bore or Lordſhips, Villages and Hamlets aforeſaid, or any of them; or within the 4' 

. Erecintts of the ſame Manors or Lordſhips, Villages and Hamlets, or any of | 

ky them, at ſuch Days and Times in the Year as the ſaid Lord King James the | 
5 ms his Heirs or Aſſigns ſhould ſee fit, convenient and neceſſary, according | 

45 t ; Law and Cuſtom of this Kingdom of England, before the Steward of 

= = ame Lord the ng, of that Court; ot the Deputy of ſuch Steward for Grant thereof to Went- | 

: — Time being: And being fo ſeiſed the late King James the Firſt afterwards, worth by Letiers Patent i 

; Dy his Letters Patent under the Great Seal of England, and under the Seal of . 1 

Vol. II. 6 D a et the | | 
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Year of his Reign in England, and the forty eighth in Scotland, which the 
&« ſaid Sir William Huftler, Sir Richard and William Osbaldeſton here in Court 
produce, as well for and in Conſideration of the Sum of twent Shillings of 


— WI — — 2a i 
2 — — — — 
— 


| ' 1 mY - * 
10 
_ SS 
| | ; | Ms lil 5 2 „„,(Lm .gmwtasaaßkymyz⸗gakZ..t — eta — — ä — — — — — — , 125 
Wi. i ts N 
1 Pleadings to the Caſes. 
Fit Ni e the Duchy of Lantaſter in like Manner made, bearing Date at Weſtminder , 
It « the County of Middleſzx on the twenty-ninth Day of June in the thirteen, 
bl 
ö 
8 


e lawful Money of England, well and truly to be paid at the Receipt of 
» p 1 his Exchequer at Weſtminſter to his own Uſe, by his beloved Subject George 
cc 


Wentworth of Bulkliffe in We Bretton in the County of York, Gent.“ whereof 
the ſame late Lord the King did acknowledge himſelf to be fully ſatisfied and 
paid, as for divers other good Cauſes and Conſiderations the ſame Lord the 
King eſpecially moving, of his eſpecial Grace and certain Knowledge az 
mere Motion did give and grant for himſelf, his Heirs and Succeſſors to the 
ſaid George Wentworth, his Heirs and Aſſigns for ever, that they ſhould and 
might have, hold and enjoy within the Manors or Lordſhips, V:lages, or the 
Hamlets of Weſt Bretton, Cawthorn, Overfloton and Neth:rflofton, and every of 


— 
. E 
* 


= > 5 = —— . 
r „ "Sr 
= 


ö them, in the ſaid County of York, and within the Precincts of the fame 
f * Manors or Lordſhips, Villages and Hamlets, and every of them, in the ſaid 
| County of York, being or not being Parcel of the {aid Duchy of Lancafer, a 
| & Court-Leet and View of Frank- pledge. to be held of all the Reſidents and Inhæa- 
es 


bitants, and other Reſidents coming within the Lordſhips or Manors, Villages and 
3 Hamlets aforeſaid, and within the Precincts of the ſame Manors or Lordſhip, 
3 orig e Gran. © Villages and Hamlets, and every or any of them; To hold the ſaid Court. 
" vw dt think Be. Leet and View of Frank-pledge twice by the Year from Time to Time within 
dc the Manors or Lordſhips, Villages and Hamlets aforeſaid, or any of them, or 
“ within the Precincts of the ſame Manors or Lordſhips, Villages and Hamlets, 
or any of them, at the ſame Places, Days and Times at which the ſaid George 
« Mentworth, his Heirs or Aſſigns, ſhould ſee fit, convenient and neceſſary, 
c according to the Law and Cuſtom of this Kingdom of Enzland, before the 
Steward of the ſame C. Wentworth, his Heirs and Aſſigns for the Time being, or 
<<. before the Deputy of ſuch Steward for the Time being; and all and whatſoever 
to the ſaid Court-Leet or View of Frank-pledge belonged, or in anywiſe 
appertained, or in any Manner ought to belong or appertain; and alſo all and 
ſingular Amerciaments, Fines, Forfeitures, Pains, Fenalties, Perquiſites, Pro- 
e fits, Liberties, Preheminences, Privileges, Rights and Juriſdictions whatſo- 
<« ever, Which at the ſaid Courts-Leet or View of Frank- pledge to the ſaid Lord 
the King, or his Succeſſors, in any Manner whatſoever might or ought to be. 
Grantee ſeiſed and held « long; by Virtue of which ſaid Letters Patent the ſaid George Wentworth was 
ſeveral Courts and died. 4 ſeiſed as of Fee and Right of and in the Court-Leet and View of Frank. pledge 
&« aforeſaid with the Appurtenances; And held divers Courts and Views of 
« Frank-pledge within the Manors or Lordſhips, Villages or Hamlets of :} 
« Bretton, Cawthorn, Overfloftton and NetherfloFon aforeſaid, according to the 
Gift and Grant aforeſaid in the Letters Patent contained: And the ſaid George 


“being ſo ſeiſed of the Court-Leet and View of Frank- pledge aforeſaid, with E 
«< the Appurtenances, afterwards, to wit, on the ſecond Day of June in the 1 
| « Year of our Lord One thouſand ſix hundred and thirty-eight, at Netherflotor ö 
Diſcent to his Son and © aforeſaid died, after whoſe Death the ſaid Court-Leet and View of Frank- þ 
Heir who was ſeiſed. « pledge with the Appurtenances did deſcend to William Wentworth, Gent. as } 
5 « Son and Heir of the ſaid George, whereby the ſaid William Wentworth, Son 
2 ee e « and Heir of the ſaid George, was ſeiſed as of Fee and Right of * and in the 
50 his 3 „ Court-Leet and View of Frank- pledge aforeſaid with the Appurtenances; and . 
„„ ce being ſo ſeiſed thereof, the ſame William afterwards, to wit, on the fourth Day I 


* of March in the Year of our Lord One thouſand ſix hundred and thirty-nine, 
« at Netherflofon aforeſaid, died without any Iſſue of his Body; after whoſe Death 
ce the ſaid Court-Leet and View of Frank-pledge, with the Appurtenances de- 
« ſcended to Thomas Wentworth, Fſq, afterwards Sir Thomas Wentworth, Bard- 
4 net, as Brother and Heir of the ſaid William Wentworth, whereby the ſaid I. 
&« maslYentworth, as Brother and Heir of the ſaid William Wentworth, was ſeiſed of 
e andintheCourt-Leetand View of Frank- pledge aforeſaid, witlithe Appurtenances 
“ as of Fee and Right; And being ſo ſeiſed thereof, the ſaid Sir Thomas atterwards, to 


wit, 
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. wit, onthe firſt Day of A = | 
- ſeventy-lix, at Neth Pp IN the Year of our Lord | | 
krebs A — eee eee ih 
0 4 Wy a - - . | | without 
: EA to Sir Matthew 1 F rank- pledge, with = 23 8 pany tn they de- 
the ſaid Sir Thomas Wentworth worth, Baronet, as B ppp tocpmrhpononnd 
4 Heir of the ſaid Sir Thomas — , whereby the ſaid Mat:h rother and Heir | 
« and View of Frank-pled entworth, was ſeiſed of 1 Brother and 
« Right ; And being 0 re NN with the Appu and in the Court- Leet 
c 0 the ſecon d Day of pre rages _ ſame Dn en as of Fee and 
« red and ſev : the Year of terwards, to w! 
« ſaid C e + at Nether flofton aforeſaid 8 . One thouſand Raby Af 
« ed to Sir Matthew We = of Frank-pledge with after whoſe Death the . * 
« thew Wentworth the ee Baronet, as Son and Nr er deſcend- Who 3 1 Oe 
« was ſeiſed of and in 7 any nt whereby the faid Sir 1 eir of the ſaid Sir Mat- red. 
TT e Count-Leet and View of F bew Wentworth the Son 
« _ ſo ſeiſed thereof He- Right: And 80 A aforeſaid, with 
« t | 7 S, 6 ” | 
* foe . ” of our Lord One DS BET on the eighth Da wr — Son 
4 "id 8 3 by a certain bas f — _ ninery-three gra a 
ir Mali | 4 O0 : ety-Lnree at. * 
« Huſtler, Sir 3 . the Son, of a P Wannen is the — by Leaſe and Releaſe 
hh 2 Part whereof N ch 1 i e- — ſaid Sir Witham 9 TRE, 
© the ſame Sir William, Si with the Seal of oe fo the other P y 
« fare rich Te ame Nor 2 
« him in Hand paid b Day and Tear in Con produce here in Co , 
ce bargain 8 1 the ſaid Sir Hilliam Sir on ideration of five Shill; Urt, 
; and. William, Sir Richard ny illings to 
« Coane! ect nv tothem the ſaid Sir Willi ; and William Osb 
a ns Frank. l William, Sir Richerd n Osbaldeſtor 
5 CE ee ank · pledge with the A erd and William the ſai 5 
« Adminiſtrators pany Huſtler, Sir Richard atmen te have e 
: nd Affi and illiamOsbald e and to hold 
to the End and T gns, fl rom the Da of th * eſton, their Exec 
« and ended: * Term of one Tear then y of the Date of the ſaid _ 
« Statute in that L us of which ſaid Bars yo and fully to 1 
n ee and provided 1 wn Airs” Sale, and by Force o N 92 
5 — of the Ima Sir Richard and Fillen Olde _— offeſlion, vu 
« the Son being og eof ſo poſſeſſed, = 3388 aforeſaid yin => 
p pledge aforeſaid with _ Reverſion of the Count Lo Ane wow 
« * 2 2 the 1 as of Fee and 1 - veg of Frank 
nd ed” i a, Bs ecember, in the Year of nd Right, afterward : 
353 ety- three aboveſaid, at N ar of our Lord One thouſa ards, 
« A 5 berfl Hon : thouſand ſi 
eee wa e made between him the ſaid ether floton aforeſaid, b IX 
« 2 , 4 8: Sir M » by a certai 
William Os. 0 the ſaid Sir William 7 atthew Wentworth th ain 
3 2 of the other P uſtler, Sir Richard Osb e Son of 
f | Sir M art, the other Par sbaldeſton and 
and William Osbalde/ atthew the Son, the ſ r Part whereof ſealed wi 7 
te Day a "0 | aldeſton produce h | oh ame Sir William Huſtl : with the 
- ſt ab : ere in Court, th er, Sir Richard 
releaſed to ch 1 abovementioned, He the ſa; N Date whereof i w_ 
* Heirs and ry ame William Huſtl: the ſaid Sir Matthew I. nen 
4 8: Aſſig er, Sir Richard ew Wentworth the S 
bir Mobo ho all the Eſtate, Righ ard and William Osbald e Son, 
et Frank e . entworth the 3 oe rt, Title and Intereſt OR, their | 
eee 3 x, of and in the Hat te Vi of 
S : By Virtue of which Prem, 
the A nd in the Court-L and William Osbald remilles 
6 ppurtenance rt-Leet and View of laeſton were and ſti | 
; twenty-fou s as of Fee and Right; of Frank-pledge aforeſai 1 
3 oer=rr Dee e Ee 
223 nner ong bet, | . in the ſuriſdicti 
; wa Fr a pM ge m Stir of the 1. and an 8 - - +" Whig 1 N 
* faid : And t to do Suit at th ect and View of F wer” 
By deſton, e ſaid Sir William N of View of F * | 
6 Aura. with the rauen ſeiſed of the his = Ny and W alias, 00541 | 
oreſaid was h ppurtenances th 6 and View of F 25 | | 
« aforeſaig 2 eld at Netberflotin yy e Court-Leet and View of rank-pledge | 
0 7 . K Fra nk 
. _ 3 _ of Ari 3 and Lot 5 Soart held April, 2 
| aid Si Ts and th / e Lea Ips 1703. » 27. 
Sir William Huſtler, ones nt Richard *. Ho Ls One 
ard and William Osba 55 teward of 1 
ſton, of that ; 
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Notice was given to the. 
Inhabitants, T 


Defendant made Default 
in not appearing, where- 
fore the Jury preſented _ «c 
him. | c 


cc 


cc 

* P. 777 wa 

ec 

cc 

1. 

| ; cc 

And he was amerced by 

the Court and afﬀeered by «« 

two Affeerors, Choſen and ce 

Sworn, at 19s. 11d, of 5 
which he had Notice. 

By which their Action © 

accrued to the Plaintiffs, << 


Mutuatus for 49 8. ce 


Nil dicit. * 


Judgment. cc 


Errors aſſigned. ce 


Pleadings to the Caſl, es. 


Court, of which Court ſo to be held due Notice was given to the Reſident; 
and Inhabitants within the Manors, Lordſhips, Villages and Hamlets afore. 
ſaid, to wit, at Netherflofton aforeſaid ; and that the ſaid Thomas Broobe Gy 
not do his Suit nor appear at that Court, but made Default; wherefore at the 
ſame Court, by the Jurors who were ſworn and charged in the ſame Court t. 
inquire and preſent thoſe Things which appertained to the ſaid Court-Leet and 
View of Frank- pledge, it was preſented upon theirOath, that the ſaid Thy; 
Brocke then was reſident and an Inhabitant within the * Manors aforeſaid, and 


within the Juriſdiction of the Court of View of Frank-pledge aforeſaid, ang 
ought to have done Suit to the Court of View of Frank-pledge aforeſiid: 


And that the ſaid h mas Brooke, although he was then ſolemnly fummongg 
did not appear but made Default, by Reaſon whereof the ſame 7 homas Brit; 
was then and there by the ſame Court amerced, which ſaid Amercement, b 
Jeſeph Senior and Timothy Roads then Reſidents and Inhabitants, within th 
Manors aforeſaid, then and there choſen and ſworn Affeerors by the füge 
Court, was then in due Manner affeered to thirty-nine Shiſtings and eleven 
Pence of lawful Money of England; whereof the ſaid Thomas Broc'e after. 
wards, to wit, the Day and Year laſt mentioned, at Netherfscon aforclo, 
had Notice, whereby an Action accrued to the ſame Sir William Huſilr, Sy 


Richard and William Osbaldeſion, to demand and have of the ſaid Tin 


Brocke the ſaid thirty-nine Shillings and eleven Pence Parcel of the aforckid 
ſeventy-nine Shillings and eleven Pence. And whereas allo the ſaid Thomas 
Brooke afterwards, to wit, on the firſt Day of Futy in the Year of our Lord 
One thouſand ſeven hundred and three, at Netherfiofon aforeſaid, borrowed of 
the ſaid Sir William Huſtler, Sir Richard and William Osbaldejton forty Shillings, 
Reſidue of the aforeſaid ſeventy-nine Shillings and eleven Pence, to be paid to 
the ſaid Sir William Huſiler, Sir Richard and William Osbaldeſton, when\he 
ſhould be thereunto required : Nevertheleſs the faid Thomas Brooke, although 
often requeſted, hath not yet paid the aforeſaid ſeventy-nine Shillings and ele- 


ven Pence, nor any Part thereof, to the ſame Sir William Huſtler, Sir Richarl 


and William Osbaldefton, or either of them, but hath hitherto refuſed and ſtill 
refuſes to pay the ſame to them or any of them; wherefore they ſay that they 
are injured and have Damage to the Value of One hundred Shillings : And 
thereupon they bring Suit, &c. 2G 

« And the aforeſaid Thomas Brooke by Henry Wood his Attorney comes and 
defends the Force and Injury when, &c. and ſays nothing in Bar or Precluſion 
of the ſaid Action of the ſaid Sir Villiam Huſtler, Sir Richard and William 
Osbaldeſton: Whereupon the ſame Sir William Huſtler, Sir Richard and Wiliam 
Osbaldeſton remain againſt the ſaid Thomas Brooke thereupon undefended : There 
fore it is conſidered that the ſaid Sir William Huſtler, Sir Kichard and Milian 
Osbaldeſton do recover againſt the ſaid Thomas Brooke their ſaid Debt, and their 
Damages by Occaſion of the Detention of that Debt to eight Pounds, by the 
Court here adjudged to the ſame Sir William Huſtler, Sir Richard and Wit 


« Afterwards, that is to ſay, on Tueſday next after eight Days from the Day 
of St. Hilary in the ſame Term, before the Lady the Queen at Weſtminjer 
comes the aforeſaid Thomas Brooke by Thomas Harwy his Attorney, and faith 
that in the Record and Proceedings aforeſaid, and allo in giving of the Judg: 


ment aforeſaid, * there is manifeſt Error, in this, to wit, that the Declaration 


aforeſaid in the Record aforeſaid mentioned, and upon which the Judg- 
ment aforeſaid in Form aforeſaid is given, and the Matter in the fame 
contained, are not ſufficient in Law, to have or maintain that Judg: 
ment thereupon given in Form aforeſaid ; and fo. the ſaid Judgment therevp® 
in Form aforeſaid given is erroneous and void in Law; and therefore in that 
there is manifeſt Error. There is Error alſo in this, that where it appears b 
the ſaid Record, that the ſaid Judgment in Form aforeſaid given, was gi 
for the ſaid Sir William Huſtler Knight, Sir Richard Osbaldeſion, Knight, and 
Wilkam Osbaldeſton, againſt him the ſaid Thomas Brooke ; whereas by 17 
1 | 


Pleadingi to zo” 


6 


« T;w of the Land of this Kingdom of England, Judgment in the Plea afore- 
0 ud ought to have been given for the ſaid Thomas Brooke againſt them the ſaid 
« Sir William Huſtler, Sir Richard Osbaldeſton, and William Osbaldeſion ; and there- 
« for in that there is manifeſt Error: And he prays, that the ſaid Judgment for 
« the Errors aforeſaid, and others being in'the Record and Proceedings aforeſaid, - 
« be revoked, annulled and altogether deemied as none; And that the ſame -- 
6 Thomas Brooke be reſtored to all: Things, which by Occaſion of the Judgment -- 
« aforeſaid, he hath loſt; And that the faid Sir William Huſtler, Knight, Sir : 
« Richard Osbaldejton, Knight, and William Osbuldeſton may rejoin to the Errors 7 oinder in Errors: 
& aforeſaid, Sc. And the ſaid Sir William Huſtler, Knight, Sir Richard Osbaldeſ- 
« /n, Knight, and William Osbaldeſton, by Adrian Moore their Attorney, come and 
« forthwith ſay that there is not any Error either in the Record and Proceed- 
« inos aforeſaid; or in the giving the Judgment aforeſaid z And pray that the 


„ Court of the Lady the Queen now here, may. proceed to the Examination as 
« well of the Record and Proceedings aforeſaid, as of the Matters aforeſaid by 
« him the ſaid Thomas Brooke above aſſigned for Errors, and that the Judgment judgment affirmed: 
« aforeſaid be in all Things affirmed.” Fa . e lt ?9 
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* Plgas before the Lord the King and the Lady Qieen *P, 779 
t Weſtminſter, of the Term of the Holy Trinity in the | 
Third Year of the Reign of our Lord William and. 

Lady Mary, now King and Queen of England, &c. Roll. 

1660. | e SOT God 5 


Barker againſt Winch. 


| Berkſire, to wit, © SIMON Winch late of Bray in the County aforeſaid, Salk. 56. > * 
Gent. was attached to anſwer Thomas Barker Gentleman, 3 1 
| a Leena: "IO F. 3 13 S. C. Ejectment in 
* of a Plea, wherefore with Force and Arms he entered into ſix Meſſuages, ſix ;, R. by Origiaal upon 
« Cottages, iixty Acres of Land, ſixty Acres of Meadow, three hundred Acres two ſeveral Demiſes. 
of Paſture and forty Acres of Wood, with the Appurtenances in the Pariſh. of, 
« Bray, which William Yieldall and Rebecca his Wife demiſed to the ſaid 
* Thomas, for a Term which is not yet paſt; And into other ſix Me ſſuages, 
© ſix other Cottages, ſixty other Acres of Land, ſixty other Acres of Meadow, 
three Hundred other Acres of Paſture and forty other Acres of Wood, with 
* the Appurtenances, in the Pariſh of Bray aforeſaid, which Jabn Lidgald the, 
* Younger alſo demiſed to the ſaid Thomas Barker for a Term which is not yet. 
© palt; and him from his Farms aforeſaid ejected, and other Enormities to him 
did, to the great Damage of the ſaid Thomas, and againſt the Peace of our 
Lord the King and our Lady the Queen now, Sc. And whereupon the ſame 
* Thomas Barker by William Turbill his Attorney complains, that whereas the 
| © faid William Yeildall and Rebecca his Wife on the firſt Day of April, in the 
2 third Year of the Reign of our Lord and Lady now King and Queen of 
4 England, &c. at the Pariſh of Bray, demiſed to the ſame Thomas the aforeſaid 
4 ſix Meſſuages, fix Cottages, ſixty Acres of Land, ſixty Acres of Meadow, 
. three Hundred Acres of Paſture and Forty Acres of Wood, with the Appur- 
„ fenances, to have and to occupy the ſame Tenements with the Appurtenances, 
„ io the ſame Thomas Barker and his Aſſigns, from the twenty-fifth Day of 
* March then laſt paſt to the full End and Term of five Years from thence next 
b following, fully to be complete and ended; by Virtue of which ſaid Demiſe 
© the lame Thomas Barker entered into the ſaid Tenements with the Appux- 
2 22 laſt aboveſaid, and was poſſeſſed thereof; And alſo that whereas the yy 
* laid John Lidgold on the ſame firſt Day of April, in the third Year aboveſaid, ar ccd Penile. 
0 e Pariſh of Bray aforeſaid, demiſed to the ſame Thomas. Barter the aforeſaid 
7 other Meſſuages, ſix other Cottages, ſixty other Acres of Land, ſixty other 
You, II. 2 Eran. Ä 
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8  Pleadings to the Caſes. 
K &* Acres of * Meadow, three hundred other Acres of Paſture and forty other 


« Acres of Wood with the Appurtenances, to have and to occupy the fun 
ce Tenements with the Apputtenances to the ſaid Thomas and his Aſſigns, fry 
cc the aforeſaid twenty-fifth Day of March then laſt paſt unto the full Eng * 
« Term of five Years from thence next following, and fully to be complete 
« ended; by Virtue of which Demiſe the ſaid 7 bomas entered into the ſaid Tere. 
v ments with the Appurtenances laſt above mentioned, and was poſſeſſed there. 
« of; And being fo poſſeſſed thereof, and being alſo poſſeſſed of the ſaid ſevery 
« Tenements with the Appurtenances as aforeſaid, the ſaid Simon Wins after. - 
= yards, to wit, on the ſaid firſt Day of April in the third Year aboveſaid, with 
% Force and Arms, Cc. entered into the aforeſaid Tenements with the Appur. 
< -tenances, which the ſaid William and Rebecca his Wife had demiſed to the {aid 
&« Thomas Barker in Form aforeſaid, for the ſaid Term firſt above ſpecified which 
© is nor yet paſt, and into the aforeſaid Tenements with the Apputtenanees which 
* the ſaid Jh Lidgold had demiſed to the ſame Thomas Barker in Form afor:. 
« ſaid, for the ſaid Term laſt above ſpecified, which is not yet paſt, and hin 
e the ſaid Thomas Barker from his Farms aforeſaid ejected, and other Enormites 
* Fc. to the great Damages, &c. and againſt the Peace, &c. Wherefore he 
* faith that he is injured, and hath Damage to the Value of One hundred Pounds: 
Pleads in Abatement that « And thereupon he brings Suit, Sc. And the aforeſaid Simon Winch by Jobn 
the Lands are Parcel of a &« ©, dwell his Attorney comes and ſays, that the Tenements in the Declaration 
non Ogg Ancient « aforeſaid above ſpecified are, and from the Time of which the Memory of 
: « Man is not to the contfary were, Parcel of the Manor of Bray in the County 
aforeſaid, of which ſaid Manor our Lord the King and our Lady the Queen 
ec are ſeiſed in Right of their Crown, and that the Manor aforeſaid is of the An- 
e cient Demeſne of the Crown of our Lord the King and our Lady the Queen; 
c And that the aforeſaid Tenements are pleadable, and have been pleaded in 
e the Court of the Manor aforeſaid, by Writ of Right Cloſe of our Lord the 
“King and our Lady the Queen, from the Time of which the Memory of Man 
&« js not to the contrary : and this he is ready to verify as the Court ſhall conſ. 
der, Sc. Wherefore he prays Judgment if the Court of the Lord the King 
© and the Lady the Queen here will take Conuſance of Plea thereupon, &c, 
„And the aforeſaid Thomas Barker ſaith, that notwithſtanditig any Matters by 
& the ſaid Simon Winch above in his Plea alledged, the Court of our Lord the 
King and Lady the Queen here ought not to be precluded from having Cog- 
& nizance of the Plea aforeſaid ; becauſe he faith that the Plea aforeſaid by him 
e the ſaid Simon in Manner and Form aforeſaid above pleaded, and the Matter in 
ce the ſame contained, are not ſufficient in the Law to preclude the ſaid Court of 
« our Lord the King and Lady the Queen now here from having Cognizance of 
& the Plea aforeſaid, to which ſaid Plea and the Matter in the ſame contained 
& the ſaid Thomas Barker * need not, neither by the Law of the Land is he bound, 
« jn any Manner to anſwer : And this he is readysto verify: Wherefore for Want 
ce of a ſufficient Anſwer in this Behalf, the ſaid: Thomas prays Judgment and tis 
6 Term aforeſaid yet to come of and in the Tenements aforeſaid with the Ap. 
| « purtenances, together with his Damages by Occaſion of the Treſpals and 
Special Cauſeof Demurrer. « Ejectment aforeſaid, to be to him adjudged, &c. And for Cauſes of Demur 
« rer in Law upon that Plea, he the ſaid Thomas, according to the Form of tit 
&« Statute in ſuch Caſe thereupon lately made and provided, ſhews and demon- 
« ſtrates to the Court here theſe Cauſes following, to wit, For that the faid Sh 
& jn his ſaid Plea hath not ſhewn to the Court here, nor hath alledged, that the 
« Tenements aforeſaid with the Appurtenances in the ſaid Declaration mentions 
& nor any Parcel thereof, are held of the Lord and Lady the now King, and 
« Queen of their Manor of Bray aforeſaid ; and becauſe the Plea aforeſaid 157 
« ſenſible, uncertain and wants Form. — 
„ And the aforeſaid Simon ſaith, that the Plea aforeſaid by him the ſaid d 
cc jn Manner and Form aforeſaid above pleaded, and the Matter in the ſame col. 
« tained, are good and ſufficient in the Law, to preclude the faid Court of [x 
« ſaid Lord * King and Lady the Queen now here from having Cogni72"" 
6 of the Plea aforeſaid, which ſaid Plea and the Matter in the ſame _—_ 
c he the ſaid Simon is ready to verify and prove as the Court, Ge. And be 
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« cauſe the ſaid Thomas hath not anſwered to that Plea, nor hath hitherto in any 

« Manner Contradi it, he the ſaid Simon as before prays Judgment, if the 
« Court of the ſaid Lord the King and Lady the Queen, now here will or ought 
« to take Cognizance of the Plea aforeſaid : But becauſe the Court of the ſaid 
« Lord the King and Lady the Queen now here are not yet adviſed of giving 
« their Judgment of and concerning the Premiſes, Day is thereupon given to the 
« {aid Parties before the Lord the King and Lady the Queen, until three Weeks 
« from the Day of the Holy Trinity, whereſoever, &c. of hearing their Judg- 
« ment therein, for that the Court of our ſaid Lord the King and Lady the 
« Queen now here thereof is not yet, Sc. At which Day before our Lord the 
« King and Lady the Queen at Weſtminfter come the Parties aforeſaid by their 
« Attornies aforeſaid : But becauſe the Court of our ſaid Lord the King and 
« Lady the Queen now hete are not yet adviſed of giving their Judgment of and 
« upon the Premiſſes, Day is therefore given to the Parties aforeſaid before the 
« the Lord the King and Lady the Queen, until on the Morrow of Souls, where- 

« ſoever, Sc. of hearing their Judgment thereupon, for that the Court of the 
Queen now here is not yet thereof, Sc. At 

« which Day before the Lord the King and Lady the Queen at Veſtminſter came 
« the ſaid Parties by their ſaid Attornies : whereupon all and ſingular the Premi- 

« ſes being ſeen, and by the Court of the ſaid Lord the King and Lady the 
« Queen now here more fully underſtood, and mature Deliberation bein 

« * thereon had, for as much as it appears to the Court of our ſaid Lord the 
« King and Lady the Queen now here, that the ſaid Plea by the ſaid Simon in 
« Manner and Form aforeſaid above pleaded, and the Matter in the ſame con- 
« tained, are not ſufficient in Law to preclude the ſaid Court of our ſaid Lord 
« the King and Lady the Queen now here from having Conuſance of the Plea 

« aforeſaid z It is ſaid by the Court to the ſaid Simon that he further anſwer to judgment that he anſyer 
« the Declaration aforeſaid ; and upon this the ſaid Simon being ſolemnly requi- over. 

« red, by the ſaid 7obn Sandwell his Attorney, comes and defends the Force and 

« Injury when, Ec. and faith that he the ſaid Simon is in nowiſe guilty of the Not guilty. 

« Treſpaſs and Eje&ment aforeſaid, as the ſaid Thomas above againſt him com- 

« plains : And of this he puts himſelf upon the Country; and the ſaid Thomas 

« jn like Manner, &c. Therefore the Sheriff is commanded that he cauſe to | 

e come before our Lord the King and Lady the Queen, in eight Days of the Awarding a Venire on a 
« Purification of the bleſſed Mary, wherefoever, &c. twelve, Sc. by whom, 2 ial at Bar, Fay Conti- 
« &c. and who neither, &c. to recognize, Ec. becauſe as well, Sc. The jure. *. 
« ſame Day is given to the Parties aforeſaid, here, Sc. On which Day the 

« Jury e between the Parties aforeſaid of the Plea aforeſaid is 
« thereupon reſpited between them, before the Lord the King and the Lady the 
« Queen, until one Month from the Day of Eaſter from thence next enſuing, 
« whereſoever, &c. for Defect of Jurors, &c. At which Day before our Lord 
the King and Lady the Queen at Weſtminſter came the ſaid Parties by their ſaid 
«* Attornies, and the Jurors of that Jury being likewiſe ſummoned came, who 
«* were elected, tried and ſworn to ſpeak the Truth concerning the Premiſes ; 
* and as to the Treſpaſs and Ejectment aforeſaid of and in the ſaid ſix Meſſuages, 
< {ix Cottages, ſixty Acres of Land, ſixty Acres of Meadow, three hundred 
* Acres of Paſture and Forty Acres of Wood, with the Appurtenances, in the 
Declaration aforeſaid by the ſaid William Yieldall and Rebecca his Wife to the 
* ſaid Thomas Barker demiſed as aforeſaid, upon their Oath ſay, as to one fourth 
Part of thirty two Acres of Land thereof, with the Appurtenances, held of 
the Manor of Lords Lands, and being in the Tenure of one William Whiteband, 

© that the ſaid Simon Winch is guilty of the Treſpaſs and Ejectment aforeſaid, as as to Part tor the Plaintiff 
© the ſaid Thomas above againſt him complains; And as to the Reſidue of the and Not guilty as to other 
© ſaid fix Meſſuages, ſix Cottages, ſixty Acres of Land, ſixty Acres of Mea- Part. ET 
© dow, three hundred Acres of Paſture, and forty Acres of Wood, with the 

= Appurtenances, by the ſaid William Yeildall and Rebecca to the ſaid Thomas 

E demiſed as aforeſaid, the fame Jurors upon their Oath: aforeſaid ſay, that the 

a laid Simon is not guilty of the Treſpaſs. and Ejectment aforeſaid, as the ſaid 5 

5 dimon hath above in his Plea alledged ;, And as to the Treſpaſs and Ezectment miſe 8 
5 aforeſaid, of and in the ſaid fix other Meſſuages, ſix other ottages, ſixty other the Plaintiff, and 
Acres of Land, ſixty other Acres of Meadow, 


ture, and forty other Acres of Wood with the Appurtenances, * in the 


Continuance. 


1 


Verdict as to the firſt De- 


miſe. 


5 6 

three hundred other Acres of Paſ- for the Deſendant. 3 
Declaration * P. 783 
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Pleadings to the Caſes, 


* miſed as aforeſaid, the ſame Jurors ſay upon their Oath aforeſaid, as to one 


Judgment as to what the 
Defendant is found 


guilty. 


Capiatur. 


Acquittal 'and without 
Day as to the reſt, 


1 


Writ of Error. 3 Mod. 
153. Salk. 65. 8. C. 


e Lords Lands aforeſaid, in the Tenure of the ſaid William Mbitehand, Parcel of the 


& aforeſaid, by the ſaid John Lidgold the Younger, to. the ſaid, Thomas Barker de. 


e fourth Part of thirty two Acres of Land held of the Manor of Lords Lands, 
& and being in the Tenure of the ſaid William Whitehand, that the ſaid Singy 
“ Winch is guilty of the Treſpaſs. and Ejectment aforeſaid, as the ſaid Thomas 
e above complains againſt him, And aſſeſs the Damages of him the ſaid 7homg; 
« by Occaſion of the Fremiſſes aforeſaid, beſides his Coſts and Charges by him 
« concerning his Suit in this Behalf applied, to twenty Shillings, and for those 
“ Coſts and Charges to thirty Shillings : And as to the Reſidue of the ſaid fiy 
te other Meſſuages, fix other Cottages, ſixty other Acres of Land, ſ:xty other 
% Acres of Meadow, three hundred other Acres of Paſture and forty other 
te Acres of Wood, with the Appurtenances, in the Declaration aforeſaid, by 
ee the ſaid John Lidgold demiſed as aforeſaid, the fame Jurors upon their ſaid 
“ Oath further ſay, that the ſaid Simon Winch is not guilty of the Treſpaſs and 
« Fje&ment aforeſaid, as the ſaid Simon above in his Plea hath alledged : There. 
te fore it is conſidered that the ſaid Thomas Barker do recover againſt the ſaid 
« Simon Winch his ſaid Term yet to come of and in the ſaid fourth Part of the 
« ſaid thirty-two Acres of Land with the Appurtenances held of the Manor 
« of Lords Lands, and being in the Tenure of the ſaid William Whiteband, Parcel 
& of the ſaid ſix Meſſuages, ſix Cottages, ſixty Acres of Land, ſixty Acres of 
« Meadow, three hundred Acres of Paſture, and forty Acres of Wood, with 
* Appurtenances, by the ſaid William Yeildall and Rebecca his Wife to the 
« ſaid Thomas Barker demiſed as aforeſaid, whereof it is above found by the ſaid 
« Jury, that the ſaid Simon is guilty of the Treſpaſs and Ejectment aforeſaid, 
c and his ſaid other Term yet to come of and in the ſaid other fourth Part of the 
« ſaid thirty-two Acres of Land with the Appurtenances, held of the Manor of 


<« aforeſaid ſix other Meſſuages, ſix other Cottages, ſixty other Acres of Mea- 
c dow, three hundred other Acres of Paſture, and forty other Acres of Wood, 
* with the Appurtenances, by the ſaid Fob» Lidgoid the Younger to the faid 
&« Thomas Barker demiſed as aforeſaid ; whereof it is likewiſe above found by 
e the Jury aforeſaid, that the ſaid Simon is guilty of the Treſpaſs and Ejectment 
* aforeſaid, and his ſaid Damages by the ſaid Jury in Form aforeſaid aſſeſſed; 


a 


a 


“ and alſo ninety-nine Pounds for his Coſts and Charges aforeſaid adjudged by 


6c 
cc 


the Court of the ſaid Lord the King and Lady the Queen now here to the 
ſaid Thomas Barker, by his Aſſent, of Increaſe ; which ſaid Damages in the 


e whole amount to One hundred and one Pounds; And that the ſaid $:monWinc 
<« be taken, &c. and likewiſe that the ſaid Thomas Barker be in Mercy forhis fale 
“ Complaint againſt the ſaid Simon Winch, for the Reſidue of the Treſpals and 
« Fjecment aforeſaid; whereof the ſaid Simon by the Jury aforeſaid in Form aiore- 
<« ſaid is acquitted, and that the ſaid Simon go thereupon without Day,” Ge. 
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* Pleas before the Lord the King at Weſtminſter, of the Tern 
of the Holy Trinity in the Third Year of the Reign i 
our Lord James the Second, now King of England 
&c. Roll 1019, 1 


Counteſs of Plymouth againſt Throgmorton and his Wits. 


« FF\HE Lord the King hath given in Charge to his Truſty and We 
6 beloved Sir Edward Herbert, Knt. his Chief Juſtice of the Comm" 
Bench, his Writ cloſed in theſe Words, to wit, James the Second, by ti 
* Grace of GOD, of England, Scotland, France and Ireland, King, Defen® 
ce of the Faith, &c. To his Truſty and Well-beloved Sir Edward Herit" 
„Ent. his Chief Juſtice of the Common Bench, Greeting: Foraſmuch * 
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Pleadings to the Caſes. 
« in the Record and Proceedings, and alſo in the giving the Judgment of the 
« Plaint which was in our Court before you and your Brethren our Juſtices of 
« the Common Bench, by our Writ, between Thomas_Throckmorton, Eſq; and 
« Dorothy his Wife, Executrix of the Will of Sir Edward Pick, Knt. and Brid- 
get Counteſs Dowager of Plymouth, Executrix of the Will of Charles Earl of 
« Plymouth, to the End that the fame Bridget, Counteſs Dowager of Plymouth, 
« ould render to the ſaid Thomas, and Dorothy Seventy-five Pounds, as it is ſaid, 
« manifeſt Error hath intervened to the great Damage of her the ſaid Bridget, 
« Counteſs Dowager of Plymouth, as we are informed by her Complaint ; We 
« willing that the Error, if any hath been, be in due Manner amended, and 
« that full and ſpeedy Juſtice be done to the ſaid Parties in this Behalf, do com- 
« mand you, that if Judgment be thereupon given, then you ſend to us under 
« your Seal diſtinctly and plainly the Record and Proceedings aforeſaid, with all 
Things touching the ſame, and this Writ ; ſo that we may have them from the if 
« Day of the Holy Trinity in three Weeks, wherefoever We ſhall then be in Eng- | | 
« land, that inſpecting the Record and Proceedings aforeſaid, we may cauſe to „„ | | 
© be done farther thereupon, for amending that Error, that which of Right | 1 
« and according to the Law and Cuſtom of our Kingdom of England ſhall be | 


— 
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« meet to be done. Witneſs Ourſelf at Weſtminſter the eighth Day of June in 
« the third Year of our Reign. 


The Anſwer of Sir Edward Herbert, Knt. Chief Juſtice within named. * P. 783 
« The Record and Proceedings of the Plaint within mentioned, with all Things a 
« touching the ſame ſame, before the Lord the King, whereſoever, Sc. at 


« the Day within contained, I ſend in a certain Record to this Writ annexed, as I 
« am within commanded. ( 


” Pleas at Weſtminſter before Sir Edward Herbert, Knt. and his Fellow Juſtices 
ee of the Lord the King of the Common Bench, of the Term of Eaſter in the 
“ Third Year of the Reign of our Lord James the Second, by the Grace of 


| « GOD, of England, Scotland, France and Ireland, King, Defender of the Faith, 
„Ec, Roll 616, | 


© Middleſex, to wit, Bridget, Counteſs Dowager of Plymouth, Executrix of 
ce the Laſt Will and Teſtament of Charles Earl of Plymouth, was ſummoned to 
« anſwer Thomas Throckmorton, Eſq; and Dorothy his Wife, Executrix of the 
« Laſt Will and Teſtament of Sir Edward Pick, Knt. of a Plea that ſhe render to Yl 
* themSeventy-five Pounds, which from them ſhe unjuſtly detains, Sc. And | 0 
* whereupon the fame Thomas and Dorothy, by Charles Draper their Attorney, ſay, 1 5 ll 
© that whereas the ſaid Earl in his Lifetime, to wit, on the third Day of May Declaration upon a War- I] 
* in the thirty-ſecond Year of the Reign of our Lord Charles the Second, late rant of Attorney to the J 
King of England, Cc. at Jlingion, by his certain Deed, which the ſame Thomas THROW by an Executrix 
and Dorothy produce here in Court, dated the ſame Day and Year, did give an — 
Authority to the ſame Sir Edward to require and receive all and all Mannerof Sum | 
{ © and Sums of Money which then were, or at any Time or Times to come with- ' 
aun three Years then next following ſhould become due and payable to the ſame 

| © Ear] upon any Account whatſoever, and to pay and diſpoſe thereof as he the 
* ſaid Earl from Time to Time ſhould order and appoint the ſame Edward by 
any Wrying or Writings under his Hand during the ſaid three Years, and for | 
= © the Care and Labour of the ſaid Sir Edward in the Premiſes aforeſaid, the ſaid 8_m—n—| | 

| © Farl bound himſelf by the ſame Writing to pay to the ſaid Sir Edward One Salary of 1001; per Ann: 

hundred Founds by the Year of lawful Money of England during the afbreſaid *llowed to the Attorney = 

* three Years, or otherwiſe that it ſhould be lawful for the faid-Sir Edward pe rene on 
* Pick to retain and pay to himſelf the ſaid One hundred Pounds by the Year” © 
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Pleadings to the Caſes. 


a. REO 


The Attorney demands 
ſeveral Sums of Money, 
but none paid. 


* 


Whereby the Adion ac- 
crued, 


Breach. 


— 


c for the Space of three Quarters of a Year from thence next following * 
& [flington aforeſaid, from Time to Time did folicit and require divers Perſons 
& then Debtors to the ſaid Earl to pay many Sums of Money then from them 
due and payable to the ſaid Earl: But during the ſaid three Quarters of 1 
„Fear, or at any Time afterwards, the ſaid Sir Edward did not receive 25 
« Sums of Money * by Virtue of the ſame Deed, wherewith he could pay kim. 
„ {elf the ſaid One hundred Pounds, or any Part thereof; whereby an Action 
* accrued to the ſame Sir Edward in his Lifetime, to require and have of the 
e ſaid Earl the ſaid Seventy-five Pounds: Nevertheleſs the ſaid Earl in his Life. 
ce time, and the ſaid Counteſs after his the laid Earl's Death, although often 
“ requeſted, or cither of them, have or hath not yet paid the Seventy-five 
4 Pounds to the ſaid Sir Edward in his Lifetime, or to the ſaid Dorothy after the 


Death of the ſaid Sir Edwrrd while ſhe was ſole, or to the ſaid Thomgs and 


Profert of the Letters 
teſtamentary produced, 


Judgment by Nil dicit. 


Errors aſſigned, 


* Dorothy after the Marriage between them celebrated, or to any of them, bur 
* refuſed to pay the ſame to the ſaid Sir Adward in his Life-time, and to the 
* ſame Thomas and Dorothy after the Marriage between them celebrated; and ſhe 
ce the ſame Counteſs doth ſtill refuſe to render the lame to the faid Thomas and 
* Dorothy, and unjuſtly detains the ſame in delay of the faithful Execution of 
* the Will of the ſaid Sir Edward, and to the Damage of them the ſaid Thomas 
& and Dorothy of ten Pounds: And thereupon they bring Suit, &c. And the 
* ſame Thomas and Dorothy produce here in Court the Letters teſtamentary 
e of the aforeſaid Edward, by which it ſufficiently appears to the Court here, that 


* ſhe the ſaid Dorothy is Executrix of the Will of the faid Edward, and thereof 


„ bath Adminiſtration, c. 7 . 
And the ſaid Bridget, by William Rymer her Attorney, comes and defends the 
“ Force and Injury, when, c. and ſays nothing in Bar orPrecluſion of the Action 
of the ſaid Thomas and Dorothy aforeſaid, whereby the ſame Thomas and Doro. 
&*. thy thereupon remain againſt the aforeſaid Bridget undefended: Therefore it 
eis conſidered, That the ſaid Thomas and Dorothy recover againſt the ſaid Brid- 
e pet their ſaid Debt, and their Damages by Occaſion of the Detention of that 
Debt, to fifty Shillings, to the ſame Thomas and Dorothy, by their Aſſent, 
*< by the Court here adjudged, to be levied of the Goods and Chattels which 
e ere the ſaid Earl's at the J ime of his Death, being in the Hands of the ſame 
* Bridget to be adminiſtered, if ſhe hath ſo much in her Hands to adminiſter , 
“and if ſhe hath not, that then the Damages aforeſaid be levied of the proper 
« Goods: and Chattels: of the ſaid Bridget; and the ſaid Bridget, Countels of 
% Plymouth, in Mercy, &c. | | 1 
And the aforelaid Bridget, Counteſs Dowager of Plymouth, by Henry 
« Doughty her Attorney, cometh and ſaith, that in the Record and Proceedings 
&« aforeſaid, and alſo in giving of the Judgment aforeſaid, there is manifeſt Error, 
« in this, to wit, That the Declaration atoreſaid, and the Matter in the ſame 
c“ contained, are not ſufficient in the Law to have and maintain the Action afore- 


„ ſaid of the ſaid Thomas and Dorothy thereupon againſt her the ſaid Counteſs: 
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No Warrant of Attorney, 
and Certiorari prayed. 


« Therefore in that there is manifeſt Error. There is Error alio in this, that by 
the Record aforeſaid it appears, That the ſaid Judgment in Manner and Form 
4 aforeſaid given. was given for the ſaid * Thomas and Dorothy againſt her the ſaid 
« Counteſs, in the Plea aforeſaid, whereas by the Law of tie Land of this 
«. Kingdom of England, that Judgment ought to have been given for the {ame 
« Counteſs againſt the ſaid Thomas and Dorothy ; and therefore in this there 1s 
% bkewiſe manifeſt Error: And the ſaid Counteſs further ſaith, that there 1s 
« Error in this alſo, to wit, That there is not any Warrant ef Attorney filed of 
« Record in the ſaid Court of Common Bench between the ſaid Parties of the 


„ Plea aforeſaid, to warrant Charles Draper to be Attorney for the laid Thins: 


w I 


Entry of the Certiorari. 


„and Dorothy againſt the ſaid Counteſs in the Plea aforeſaid ; therefore in that 
« likewiſe there is manifeſt Error; wherefore the ſame Counteſs prays a V/rit of 
« the Lord the King of Cerizorari to be directed to the Chief Juſtice of the ſad 
“ Lord the King of the Common Bench, Sc. And it is granted to her, &c: 
ce hy which it is commanded that Sir Edward Herbert, Knt. Chief Juſtice of the 
« Common Bench aforeſaid, examine the Rolls and other Remembrances of the 


Warrants of Attorney of the County of Middleſex, of the Term of Eqfter Ry 
Cc t It 


- — 


Pleadines to the Caſes. 


nl ' 3. 
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— 


« third Year of the Reion of the ſaid Lord the King, being in his Cuſtody of 


„ Recefd, and without Delay to certify what in the fame he ſhall find thereupon 
« 1 the ſaid Lord the King whereſoever, Cc. together with the Writ of the ſaid 
Lord the King, to him for that Purpoſe directed, Sc. Which ſaid Chief J uſtice 
« g the Bench aforeſaid of our ſa d Lord the King anſwered, that the Execu- 
« tion of the Writ aforeſaid appeared in a Schedule to the ſame Writ annexed, in 
„ which Shedule are contained the Title of the Rolls of the Warrants of At- 
« torney filed of the {aid Term of Eafter in the aforeſaid Writ ipecified, being 
« jn the Cuſtody of him the ſaid Chief Juſtice of Record; and the Record of a 
« certain Warrant of Attorney between the Parties aforeiaid of the Plea aforeſaid 
« in the fame Form in which the fame Warrant of Atrorney 15 entered of Re- 


Return of the Chief u- 
ſtice, 


Cord in the ſame Rolls, which ſaid Title and Warrants of Attorney follow in | 


« theſe Words. Rolls of Attornies received before Sir Edward Herbert, Knt. 
Chief Juſtice of the Lord the King of che Common Bench, and his Brethren, 
« of the Term of Eaſter in the third Year of the Keign of our Lord James the 


« Second, by the Grace of G O D, of England, Scotland, France and Ireland, 


% King, Defender of the Faith, Oc, e 1 Ws 

« Middleſex, to wit, Thomas Throckmorton, Eſq; and Dorothy his Wife, Exe- 
« cutrix of the Laſt Will and Teſtament of Sir Edward Pick, Knt. puts in his 
« Stzad Charles Draper his Attorney, againſt Bridget, Counteſs Dowager of 
« Plymouth, Fxecutrix of the Laſt Will and Teſtament of Charles Earl of Ply- 
« 62th, of a Plea of Debt, which ſaid Writ is filed amongſt the Records with- 
« out Day, &c. And hereupon the aforeſaid Thomas and Dorothy, by Michael 
« 7obnſon their Attorney, come gratis here in Court, and the aforeſaid Bridget, 
e Counteſs Dowager of Plymouth as aforeſaid, faith, That in the Record. and 
e Proceedings, and alſo in the Giving of Judgment aforeſaid, there is manifeſt 
« Error, alledging the Errors aforeſaid by him in Form aforeſaid alledged, and 
«* prays that the * ſaid Judgment for the Errors aforeſaid, and others being in 
c the Record and Proceedings aforeſaid, may be reverſed, annulled, and entirely 
„ deemed as none; and that ſhe. be reſtored to all which by Occaſion of the 
“Judgment aforeſaid ſhe hath loſt, Sc. And that the ſaid Thomas and Dorothy 

to the Errors aforeſaid may rejoin, Sc. And that the Court of the ſaid Lord 
A the King here may proceed to the Examination as well of the Record and Pro- 
e ceedings aforeſaid as the Matters aforeſaid above aſſigned for Errors, c. 
And the ſaid Thomas and Dorothy ſay, that there is not any Error either in the 


ec 


Warrant of Attorney. 
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Record and Proceedings aforeſaid, or in che Giving of the Judgment afore- Defendatits rejoin in Era 


(e 
cc 


as of the Matters aforeſaid above aſſigned for Errors, and that the Judgment 


“ ſaid; And in like Manner pray that the Court of the ſaid Lord the King may rr. 
proceed to the Examination as well of the Record and Proceedings aforeſaid, * 


* aforeſaid be in all Things affirmed, Sc. And becauſe the Court of the ſaid Continuances. 


cc 


Lord the King now here are not yet adviſed of giving their Judgment herein ; 
Day 1s therefore given to the Parties aforeſaid before the ſaid Lord the King, 
until three Weeks from the Day of Sr. Michael then next following, where- 
loever, Sc. of hearing their Judgment thereon, foraſmuch as the Court of 


ec 
cc 
ce 
45 


(e 


the Lord the King at Heſiminſter come the Parties aforeſaid by their ſaid At- 
tornies: But becauſe the Court of the ſaid Lord the King now here are not 
yet adviſed of giving their Judgment of and upon the ſaid Premiſes, Day is 
therefore given to the Parties aforeſaid before the Lord the King, until eight 
Days from the Day of St. Hilary, whereſoever, Cc. of hearing their Judgment 
thereon, foraſmuch as the Court of the ſaid Lord the King here thereon are not 


cc 
(0 


ec 


the Lord the King now here are not yet thereupon, Ec. - At which Day before 


het, Sc. At which Day before the Lord the King at Weſtminſter, come the 


8 Parties aforeſaid by their ſaid Attornies: But becauſe the Court of the ſaid 
8 Lord the King now here are not yet adviſed of givingtheir Judgmentof and upon 
. the Premiſes, Day is therefore given to the Parties aforeſaid before the Lord 
: the King, until fifteen Days from the Day of Eaſter whereſoever, Cc. of 
E hearing their udgment thereon, in regard that the Court of the ſaid. Lord the 
2 King here therein not are yet, Sc. At which Day before the Lord the King at 

Maſtminſter come the ſaid Parties by their Attornies aforeſaid : Upon which as 

* | - 


— 


ſudgment reverſed. 
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Pleadings to the Caſes. 
ce well the Record and Proceedings aforeſaid, and the Judgment given ther 
« as the ſaid Cauſes and Matters above aſſigned for Errors, being ſeen and more 
te fully underſtood and diligently examined by the Court of our ſaid Lord the Kin 

&« here; Foraſmuch as it ſeems to the Court of our ſaid Lord the King 2 
here, that in the Record and Proceedings aforelaid, and allo in the giving of 
the Judgment aforeſaid there is manifeſt Error, It is conſidered that the tg 
Judgment for the Errors aforeſaid, and others in the Record and Proceedin q 
* aforeſaid, be revoked, annulled and altogether deemed as none; And d 


te the aforeſaid Bridget, Counteſs Dowager of Plymouth, be reſtored to all Thing, | 
« which by Occaſion. of the Judgment aforeſaid ſhe hath loſt,” Sc. a 


o 8 4 4 ad. a A * PO n 
— 


— 


P. 710 pn before the Lord the King at Weſtminſter, of the Tery 
of Eafter in the Eighth Year of the Reign of our I, 
William he Third, now King of England, &c. Nl. 

291. | 


Freeman and others againſt Bernard and others. 43 Ld. Raym, Ent, 
. 1 


Comb. 440. Carth. 378. London, to wit, E it remembered, That heretofore, to wit, in the Tem 
N 1 ye 1 „K 5 D of St. Hilary in the ſixth Year of the Reign of the Lo 
*% Le heed William the Third, now King of England, &c. before the ſame Lord the King 
LS « at Weſtminſter came Thomas Freeman and Thomas Haggar by Benjamin Moll 

« their Attorney, and brought into the Court of our ſaid Lord the King then there 

& their certain Bill againſt Samuel Bernard and Thomas Rodbard in Cuſtody of the 

„ Marſhal, Sc. of a Plea of Treſpaſs upon the Caſe, c. and there are Pledors 

of * namely, John Doe and Richard Roe, which ſaid Bill follow 

in theſe Words; that is to ſay, London, to wit, Thomas Freeman and Thin; 

„ HFaggar complain of Samuel Bernard and Thomas Rodbard in the Cuſtody of 

| the Marſhal of the Marſbalſea of the Lord the King, before the King himit 
Declaration upon an e being, for that, to wit, that whereas on the eighth Day of Auguſt in the 
AT RS « Year of our Lord one thouſand ſix hundred and ninety-three at London atore 
aches 25. of « ſaid, to wit, in the Pariſh of St. Mary le Bow in the Ward of Cheap, it va 
« agreed between them the ſaid Thomas Freeman and Thomas Haggar and the 

& ſaid Samuel Bernard and Thomas Rodbard in Manner and Form following; tht 

« is to ſay, That the ſaid Samuel Bernard and Thomas Rodbard ſhould del 

to the ſaid Thomas Freeman and Thomas Haggar ſixteen Bags of good nen 

« Hops of the then next Growth, good Brewers Ware, at thirty and for 

« Shillings by the hundred Weight, and that they ſhould be delivered at d 

| : « before the twenty- fifth Day of December then next following, and thereupa 
Mutual Promiſes to per- 4 in Conſideration that the ſaid Thomas Freeman and Thomas Heggar had pid 
* — ſaid Samuel Bernard and Thomas Rodbard one Piece of Gold Coin, cal 
4 Guinea, of lawful Money of England in Part of Payment thereof, and tin 

and there at the ſpecial Inſtance and Requeſt of them the ſame Samuel Buna 

* and Thomas Rodbard had took upon themſelves and had faithfully promi 

the ſaid Samuel and Thomas Rodbard to perform the Agreement atfor:{a i 

 « all Things on the Part of them the ſaid Thomas Freeman and Thomas Higgd 

6 P. 200 to be performed or fulfilled, according to the Form and“ Effect of the aforclad 
- Agreement, They the ſaid Samuel Bernard and Thomas Rodbard took u% 
„ themſelves, and then and there faithfully promiſed the ſaid Thomas 1 

and Thomas Haggar, that 27 the ſame Samuel and Thomas Redbard wol 

well and truly perform and fulfil the Agreement aforeſaid in all Thing 

the Part of them the ſaid Samuel and Thomas Rodbard to be performed 0 5 

e filled: Nevertheleſs the ſaid Samuel and Thomas Rodbard their Promil * 

E Undertaking aforeſaid not at all regarding, but contriving and ny 
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Pleadings to the Caſes. 
« intending the fame Thomas Freeman and Thomas Haggar in this Part craftily _ in not delivering 
« and ſubtilly to deceive and defraud, have not delivered to the ſaid Thomas the Hops. 
« Vreeman and Thomas Hoggar, or either of them, the ſaid ſixteen Bags of Hops, 
« or any Parcel thereof, upon or before the ſaid twenty - fifth Day of Dec;mber 
« next following after the making the ſaid Agreement, or at any Time after- 
d yards, but have hitherto altogether refuſed and ſtill do refuſe to deliver the 
« ſame to them. And whereas alſo afterwards, to wit, on the ſaid eighth Day Second Count upon ano- 
« of Auguſt in the Year of our Lord aforeſaid, at London aforeſaid, in the Pariſh ther pap in Wri- 
« and Ward aforeſaid, a certain other Agreement was had and made in Writing el IN ay age wen 
« herween the ſaid Samuel and Thomas Roabard and them the laid Thomas Freeman Hops; and left - hs 
and Thomas Haggar in Form following, that is to ſay, That the ſaid Samuel Hands of a third Perſon, 
& Bernard and Themes Roabard ſhould deliver to them the ſame Thomas Freeman 
a and Themas Haggar ſixteen other Bags of good new Hops of the then next 
„e Growth, good Brewers Ware, at the Rate of thirty-four Shillings by the hun- 
fred; and that they ſhould be delivered upon or before the twenty-fifth Day 
a of December then next following, which ſaid written Agreement was left in the 
« Hands of one Themas Fuck: And whereas afterwatds, to wit, on the ſame 
eighth Day of Auguſt in the Year abovelaid, at London aforeſaid, in the Pariſh 
« and Ward aforeſaid, a certain Diſcourſe was had and moved between the ſaid „ 
« S:mucl and Themas Redbard and the ſaid Thomas Freeman and Thomas Haggar, Colloquium touching the 
« of and concerning the ſaid Agreement laſt mentioned, and of and concerning Agreement, 
« the Delivery of two Loads of Hops to the ſame Themas Freeman and Thomas 
« Horgan, by the ſaid Samuel and Thomas Rodbard to be made, and upon that 
% Diſcourſe between the ſaid Samuel and Thomas Rodbard and the ſame Thomas 
« Freeman and Themas Haggar, two other Loads of Hops, according to the ſaid 
Agreement, ſo as aforefaid left in the Hands of the ſaid Tho. Ruck, and that they 
« the ſame Thomas Freeman and Thomas Haggar ſhould accept the faid Hops laſt 
| © mentioned, according to the ſaid firſt Agreement laſt recited ; and thereupon in Mutual Promiſes, 
« Conſideration that they the ſame Thomas Freeman and Thomas Haggar then and 
there at the ſpecial Inſtance and Requeſt of the ſaid Samuel and Thomas Rodbard had 
| © paid to the ſaid Samuel and Thomas Redtard one other Piece of Gold Coin, 
called a Guinea, of lawful Money of England, in Part of Payment for the 5 
“ ſame Hops laſt mentioned, and had took upon themſelves, * and faithfully . P. 791 
«* promiſed the ſame Samuel and Thomas Rodbard to perform and fulfil the Agree- 
* ment aforeſaid in all Things on the Part of them the ſaid Thomas Freeman and 
* Thomas Heggar to be performed and fulfilled, according to the Form and Effect 
« of the Agreement aforeſaid laſt mentioned, they the ſame Samuel and Thomas 
* Redbard took upon themſelves, and then and there faithfully promiſed the 
* lame Thomas Freeman and Thomas Haggar, that they the ſame Samuel and 
* Thomas Rodbard would well and faithfully perform and fulfil the ſaid Agreement 
* laſt mentioned in all Things on the Part of them the ſaid Samuel and Thomas 
* Redbard to be performed and fulfilled : Nevertheleſs the aforeſaid Samuel and preach. 
| © Thomas Rodbard their {aid Promiſes and Undertakings laſt mentioned in Form 
* atoreſaid made not regarding, but contriving and fraudulently intending the 
* ſame Thomas Freeman and Thomas Haggar in this Behalf craftily and cunningly 
* todeceive and defraud, have not, nor hath either of them delivered the ſaid 
wo Loads of Hops laſt mentioned, or any Parcel thereof, to the ſame Thomas 
Hieeeman and Thomas Haggar, upon or before the ſaid twenty-fifth Day of De- 
= ember next following after the making the ſaid Promiſe and Undertaking laſt 
| 5 mentioned, or at any Time afterwards, but have hitherto altogether refuſed, 
"2 = and yet do retuſe to deliver the ſame to them; wherefore the ſaid Thomas Free- 
„ Man and Thomas Haggar ſay, that they are injured and have Damage to the 
Value of Two hundred Pounds: And thereupon they. bring, Suit, Sc. 
7 And now at this Day, to wit, Wedneſday next after fifteen Days from the 
: Day of Eaſter, until which Day the faid Samuel and Thomas Rodbard had 
d 1mnarle to the ſaid Bill, and then to anſwer, &c. before the Lord 
WE kin ar eſtminſte come as well the ſaid Thomas Freeman and Thomas 
=. Hogg @r vy 11-217 ſaid Attorney, as the ſaid Samuel and Thomas Rodbard by Jobn 
= .. = nard th ol Attorney: And the ſame Samuel and Thomas Rodbard defend the 
E Vo. - Wa ury when, Sc. and ſay that the ſaid Thomas Freeman and Thomas 
N. H. % ä 6 « Haggar 
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Pleadings to the Caſes. 


— 


A Submiſſion to Arbitta- 


tion pleaded. 


3 


To be made in Writing 
before the firſt of Decem 


ber, 


Arbitrators make their 


| Award: 


o 


Hagger ought not to have or maintain their Action aforeſaid thereupon againſt 
them; becauſe they ſay, that after the making the ſeveral Promiſes and Un. 
certakings above in the ſaid Declaration ſpecified, that is to ſay, on the ſccond 
% Day of Nevember in the Year of our Lord One thouſand {tx hundred and 
« ninety-four, at London aforeſaid, to wit, at the Pariſh of St. Mary le Pow in 
ein the Ward of Cheap aforeſaid, as well the {aid Thomas Freeman and Thomas 
% Haygar as the ſaid Samuel and Thomas Nodbard did ſubmit and pit themſelvez 
* to the Award, Ordination and Judgment of Sir John Parſons, Knight, and 
Ric hard Hammond, Brewers, Arbitrators, as well on the Part of the ſaid 7 hows 
Freeman and Thomas Haggar, as on the Part of them the ſaid Samuel and 
Thomas Rodl ard, indifferently nominated and clected to award, ordain, adjudee 
* and determine of, and upon and concerning all and all Manner of Action and 
« Actions, Cauſe * and Cauſes of Actions, Suits, Debts, Bonds, Bills, Spe- 
e cialties, Executions, Accounts, Sum and Sums of Money, Differences, Con- 
A troverſies, Treſpaſſes, Damages, Claims and Demands whatſocver at any 
Time before then had, moved, commenced, proſecuted, done, promiſed, 
committed or depending in Suit, Controverly, Queſtion or Demand, by ox 
e between the ſaid Thomas Freeman and Thomas Hagger and the ſaid Samuel and 
* Thomas Rodbard, for or by Reaſon of any Matter, Cauſe or Thing whatſoever; 
* ſo that the ſaid Arbitrators ſhould make and give their Award and Determina- 
6 tion of and concerning the Premiſes in Writing indented under their Hands 
“and Seals, ready to be delivered to the ſaid Thomas Freeman and Thomas Hag. 
e gar, Samuel and Thomas Rodbard, or either or any of them, at or in the Man- 
„ ſion-Houſe of Toby Winne, Scrivener, in a Street called Bartholomew Lan, 
& near the Royal Exchange. London, to wit, in the Pariſh of St. Bartholomew 
Exchange, in the Ward of Broadſtreei, London, the ſaid Sir John Parſons and 
Richard Hammond the Arbitrators aforeſaid, having taken upon themſelves the 
& Trouble of the ſaid Award, by a certain Writing indented under the Hands and 
&« Seals of the ſaid Arbitrators, and ready to be delivered to the ſaid Thomas 
&« Freeman and Thomas Haggar, Samuel and Thomas Rodbard, either or any of 
« them, did arbitrate, make and give their Award and Determination of and 
* concerning the Premiſes, that the ſaid Samuel and Thomas Rodbard, and allo 
& the ſaid Thomas Freeman and Thomas Haggar, or the ſeveral reſpective Exe- 
e cutors and Adminiſtrators of the ſaid Samuel and Thomas Rodbard, bens 
& Freeman, and Thomas Haggar ſhould mutually ſign and ſeal, and as their Act 
ce and Deed deliver to and for the Uſe of each other, their Executors and Ad- 
e miniſtrators reſpectively, full and ſufficient general Relcaſes and Diſcharges of 
& all Actions, Suits, Accounts, Debts and Demands whatſoever, in Law or 
« Equity, of or concerning the Premiſes, to the ſaid Arbitrators as aforeſaid in 
ce any Manner ſubmitted. And the ſaid Samuel and Thomas K«idbard ſay, that 
e they, from the Time of making the ſaid Award, always were and now are 
e ready to Sign and Seal, and as their Acts and Deeds deliver to the ſame 
& Thomas Freeman and Thomas Haggar ſuch Releaſes and Diſcharges, as by the 
&« ſaid Arbitrators are above awarded, if the ſaid Thomas Freeman and Thomas Hag- 
&« gar ſhould and would be willing to accept thoſe Releaſes and Diſcharges from 
& the ſaid Samuel and Thomas Rodbard : And this they are ready to vertfy: 
« Wherefore the ſame Samuel and Thomas Rodbard pray Judgment, if the {aid 
e Thomas Freeman and Thomas Haggar ought to have or maintain their Action 
* aforeſaid thereupon againſt them, &c. 


© 


« To this the Plaintiffs demurred, and the Defendants joined in Demurrer. 


Le 


Pleadingi to the Caſes. 


* Pleas before our Lord the King and our Lady the een P. 793 
at Weſtminſter, of the Term of the Holy Trinity 7 

the Seventh Year of the Reign of William the Third, 

now King of England, &c. Koll 176. 


Bacon against Debary. 3 Ld: Raym Entries. 361. . 


| wit, © E it remembered, That heretofore, that is to ſay, in Salk. 70. Skin. 679.- 
— 00 the J erm of Eaſter laſt paſt, before the Lord the King N 5 ** = 
« at Wetminſter came Jaſiab Bacon by William Baker his Attorney, and brought ; 1 = hh 1 995 ; 

« into the Court of the ſaid Lord the King then there his certain Bill againſt 
« Novid Debary, otherwiſe called David Debary of London, Merchant, in Cuſ- 
« tody of the Marſhall, Sc. of a Plea of Debt; and there are Pledges of Pro- 

& ſecuting, namely, John Doe and Richard Roe; which ſaid Bill followeth in theſe 5 5 
« Words, that is to ſay, London, to wit, Joſiah Bacon complains of David Debary, eee e 
« otherwiſe called David Debary of London, Merchant, in the Cuſtody of the ** 4. 

« Marſhal of the Marſhalſza of our Lord the King, before the King himſelf bein 
of aPleathat he render to him Six hundred Pounds of lawful Money of England 
„ which he owes to him and unjuſtly detains, for that, to wit, That whereas 
the ſaid David on the eighth Day of November in the Year of our Lord One 
& thouſand ſix hundred and ninety-four, at London, to wit, in the Pariſh of S.. 

« Mary le Bow in the Ward of Cheap, by his certain Writing obligatory, ſealed 

“ with the Seal of the ſame David, which to the Court of the ſaid Lord the King is 

* now here ſhewn, the Date of which is the ſame Day and Year, acknowledged 

* himſelf-to be held and firmly bound to the ſaid Fofrab in the aforeſaid Six hun- 

* dred Pounds, to be paid to the ſame Jab when he ſhould be thereunts 

„ requeſted : Nevertheleſs the ſaid David, although often requeſted, Sc. hath 

e not yet paid the ſaid Six hundred Pounds to the ſaid Zofab, bur hath hitherts 

* altogether refuſed and ſtill doth refuſe to pay the ſame to him, to the 
„Damage of the ſame J of One hundred Pounds: And therefore he 
* brings Suit, Cc. = 

* And now at this Day, to wit, Friday next after the Morrow of the Holy 
Trinity in this ſame Term, until which Day the ſaid David had Leave to im- 

Parl to the ſaid Bill, and then to anſwer, Sc. before the Lord the King at 
' Weſtminſter, comes as well the ſaid %% by his faid Attorney, as the ſaid 
David by John Green his Attorney, and the ſame David defends the Force and 
* Injury, when, Cc. and prays Oyer of the Writing obligatory ; and it is 
read to him, Cc. he alſo prays Oyer of the Condition of the fame Writing 
obligatory : and it is read to him in theſe Words, to wit, The Condition of 
this Obligation is ſuch, Thar if the above-bounden David Debary, for and on 
the Behalf of Jacob Dernyter of Hamborough, Merchant, his Executors and 
Adminiſtrators, do and ſhall well and duly ſtand to, obey, abide, obſerve, 
perform, fulfil and keep the Award, Arbitrement, Order, final End, Deter- 
mination and Judgment of Maurice Williams, Nicholas Cutler and Michael 
Milford of London, Merchants, or any Two of them, Arbitrators, as well on 
the Part and Behalf of the above-named Jeſah Bacon, and by their mutual 
Aſſents and Conſents indifferently elected, named and choſen to arbitrate, | 
award, order, judge, determine, and a final End to make of, for, upon and 4 

concerning all and all Manner of Action and Actions, Cauſe and Cauſes of 
Action, Suits, Debts, Accounts, Reckonings, Sum and Sums of Money, 

Covenants, Contracts, Promiſes, Treſpaſſes, Damages, Bonds, Bills, Special- 
ties, Judgments, Extents, Executions, Treſpaſſes, Strifes, Differences, Con- 
troverſies, Matters, Claims and Demands whatſoever, as now are, or 
„ at any Time before the Date above written have been moved, ſtir- 

Rs ed up, or depending between the ſaid David Debary, as Attorney to 
: the ſaid Jacob Dernyter of the one Part, and the ſaid Fofiab Bacon of 
the other Part, for, touching, or concerning certain Accounts between _ 
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Pleadings to the Caſes. 
ſaid Joſiah Bacon and the ſaid Jacch Dernyter, ſo as the ſaid Award, Arbitte 
© ment, Order, final End, Determination and Judgment of the ſaid Arbitrators 

ce or any Two of them, of and upon the Premiſes, be made and ſet down = 

te Writing indented under their Hands and Seals, and be delivered, or ready to 

ebe delivered up unto the ſaid Parties reſpectively in Difference, requiring the 

s ſame at or in the now Dwelling-houſe of 7chn Chambers, Scrivener, ſituate in 

« Lombard-ſtreet, London, on or before the One and twentieth Day of this in- 

« ſtant November; then this Obligation to be void, or elſe to ſtand in full Force 

e and Virtue; which being read and heard, the ſame David Debary faith, that 

the ſaid Jeſab Bacon ought not to have or maintain his ſaid Action again 

« him thereupon ; becauſe he faith, that the ſaid Maurice Williams, Nicholas 

No Award pleaded. % Cutler and Michael Milford in the Condition aforeſaid named, or Two of them, 
« did not make any Award in Writing indented under their Hands and Seals of 

* for or concerning the Premiſes aforeſaid in the Condition aforeſaid above ſpe- 

* cified, upon or before the twenty-firſt Day of November in the Condition afore- 

c ſaid mentioned, according to the Form and Effect of the ſaid Condition: And 

this he is ready to verify: Wherefore he prays Judgment if the ſaid 

% Fcfrab Bacon ought to have or maintain his Action aforeſaid thereupon againſt 

„him, &c. 2 

Replies an Award. And the faid Joſiab Bacon ſaith, That he, notwithſtanding any Thing by 
P. 79g & the ſaid David Debary above in his Plea alledged, ought * not to be precluded 
: from having his Action aforeſaid thereupon againſt him the ſaid David, becauſe 
& he ſaith, that after the making the Writing obligatory aforeſaid, to wit, upon 
ce the twenty-firſt Day of November in the Year of our Lord One thouſand fix 
ce hundred and ninety-four, in the ſaid Condition ſpecified, at London aforeſaid in 
e the Pariſh and Ward aforeſaid, the ſaid Nicholas Cutler and Michael Milford, 
« two of the Arbitrators in the ſaid Condition above ſpecified, took upon them- 
« ſelves the Trouble of Awarding and Ordaining of and concerning the Premi. 
« ſes in the ſaid Condition above-mentioned, and made their Award in Writing 
indented under their Hands and Seals between the Parties, and of and con- 
e cerning the Premiſes in the ſaid Condition mentioned; by which ſaid Award, 
Award etforth e produced here in Court, the ſame Arbitrators, reciting, That whereas the ſaid 
q c David, for and on the Behalf of Jacob Dernyter of Hamborough, Merchant, 
& and the ſaid Jeſab, by interchangeable Obligations, bearing Date on the 
te eighth Day of November then inſtant, were bound the one to the other in Six 
« hundred Pounds, conditioned to ſtand to the Award of the ſaid Maurice Williams, 
« Nicholas Cutler and Mich. Milford, or any Two of thoſe Arbitrators, mutually by 
them elected to adjudge, determine and finally end all and all Manner of Action 
« and Actions, Cauſe and Cauſes of Actions, Suits, Debts, Accounts, Reck- 
onings, Sum and Sums of Money, Covenants, Contracts, Promiſes, Trel- 
paſſes, Damages, 3 Bills, Specialties, Judgments, Extents, Exe- 
« cutions, Quarrels, Differences, Controverſies, Matters, Claims and Demands 
© whatſoever, which then were, or at any Time before the Date of the Writing 
« obligatory aforeſaid had been moved, ſtirred up, or depending between the 
& ſaid David Debary, (as Attorney of the ſaid Jacob Dernyter) and the ſaid Jefab 
* Bacon, touching the Accounts between the ſaid Jab Bacon and the ſaid Jacob 
& Dernyter, ſo that the Award and Determination of the ſaid Arbitrators, or of 
& any Two of them, ſhould be made in Writing indented, under their or any 
« Two of their Hands and Seals, ready to be delivered to the ſaid Parties in 
« Difference, requiring the ſame, at or in the then and now Dwelling-houſe of 
« Jobn Chambers, Scrivener, ſituate in Lombard-ſtreet, London, upon or before the 
ce ſaid twenty-firſt Day of November, as by the ſaid Obligations and the Cond- 
cc tions of the ſame more fully appears; the ſaid Nicholas Cutler and Michael did 
& award and order the ſaid David Debary, his Executors, Adminiſtrators or Aſ- 
“ ſigns, on the Part of the ſaid Jacob Dernyter, to pay or cauſe to be paid io the 
« ſaid Fofiah, his Executors, Adminiſtrators or Aſſigns, the Sum of Three hun. 
& dred and forty-five Pounds, fix Shillings and ten Pence of lawful Money of 
&* England, upon or before the ſeeond Day of January then next; and they didfur- 


& ther award and ordain, that the ſaid 7% Bacon and the iaid David gn 
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Pleadings to the Caſes. 
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« the Behalf of the ſaid Jacob Dernyter, upon the Payment of the ſaid Sum of 

« Money as aforeſaid, ſhould ſign and ſeal, and * lawfully execute and deliver * p. 296 
« to or for the Uſe of each of them a good and ſufficient Releaſe of all and all Man- 

« ner of Action and Actions, Cauſe and Cauſes of Action, Suits, Debts, Accounts, 

« Reckonings, Sum and Sums of Money, Covenants, Contracts, Promiles, 

ce Treſpaſſcs, Damages, Obligations, Bills, Specialties, Judgments, Extents, 

« Executions, Quarrels, Differences, Controverſies, Matters, Claims, and De- 

« mands whatſoever touching the ſaid Accounts, as by the ſaid Award appears. 

« And the ſame Jo/iab in fact faith, That the ſaid Award in Form aforeſaid made 

« afterwards; to wit, on the ſame twenty-firſt Day of Nævember in the Year 

« aforeſaid, at London aforeſaid, in the Pariſh and Ward aforeſaid, was delivered 

« ag well to the ſaid Jo as to the ſaid David, according to the Form and a rd delivered. 
Effect of the Condition of the Writing obligatory aforeſaid: And the ſame 

« 7fab further faith, that although he the ſaid Jeb, from the Time of making 

„ the Award aforeſaid, hitherto hath well and truly obſerved, performed and 

« kept all and ſingular the Matters and Things in the {aid Award contained on 

« the Part of him the ſaid J to bt performed and fulfilled according to the 

« Form and Effect of the ſame Award; Proteſting alſo that the ſaid David De- Proteſtation. 
« gary from the Time of making the ſaid Award hitherto hath not obſerved, 
performed or fulfilled the Award aforeſaid in any Things to be performed and 

4 fulfilled according to the Form and Effect of the ſaid Award; the fame 7ofiab 

jn fact faith, that the ſaid David Debary did not pay or cauſe to be paid to the Breach aſſigned, 
« ſaid 5% the ſaid Sum of three hundred forty and five Pounds, fix Shillings 

« and ten Pence, upon or before the ſaid ſecond Day of January, which he then 

e ought to have paid to him, according to the Form and Effect of the ſaid 

« Award : And this he is ready to verify: Wherefore he prays Judgment and 

« his ſaid Debt, together with, his Damages by Occaſion of the Detention of that 

Debt, to him to be adjudged, Sc. : 


“ Demurrer and Joinder, and Judgment for the Defendant.” 


1 1 * . i , . * N Foy 
_w_ 7 * 2 


Pleas before our Lady the Deen os Weſtminſter, of the Term * P. 797 
of St. Hilary, in the Second Year of the Reign of the Lady 
Anne, now Queen of England, &c. Roll. 4.50, | 


Winter againſt Garlick. 


City of Briſtol, to wit,“ E it remembered, that heretofore, to wit, in the Salk. 75. 
* Term of Eaſter laſt paſt, before our Lady the ö 

Queen at Weſtminſter came Edmund Winter by Richard Long ford his Attorney, 
and brought into the Court of the ſaid Lady the Queen then there his certain 
“ Bill againſt Edward Garlick, otherwiſe called Edward Garlick of the City of 
HBriſiol, Apothecary, in the Cuſtody of the Marſhal, Cc. of a Plea of Debt; 
* and there are Pledges of proſecuting, namely, Fohy Doe and Richard Roe, 
* which ſaid Bill followetk in theſe Words, that is to ſay, City of Briſtol, to wit, De:laration upon Arbi- 
_ © Edmund Winter complains of Edward Garlick otherwiſe called Edward Garlick tration Bond. | 
Hof the City of Briſtol, Apothecary, in the Cuſtody of the Marſhal of the 
** Marſhalſea of the Lady the Queen, before the Queen herſelf being, of a Plea, 
* That he render to him one hundred Pounds of lawful Money of England, 
** which he oweth to him, and unjuſtly detains, for that, to wit, that whereas 
the ſaid Zdward, on the nineteenth Day of Auguſt in the thirteenth Year of the 
, Reign of our Lord William the Third, late King of England, Sc. at the City 
5 of Briſtol in the County of the ſame City, by his Writing obligatory, ſealed 
7 with the Seal of him the ſaid Edward, and ſhewn to the Court of the Lady 
i the Queen now here, the Date of which is on the fame Day and Year, ac- 
* knowledged himſelf to be held and firmly bound to the ſaid Edmund in the 
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Plea; 


*F. 909 


PO MRI (| Pleads no Award made by 
e the Arbitrators, but that 
the Umpire did. 


P. 799 


The Umpirage ſet forth 
pay Coſt of Suit. 


cc 
ic 


that the Defendant ſhould dc 


aforeſaid one hundred Pounds, to be paid to the ſame Edmund, when he ſhould 
be thereunto afterwatds required : Nevertheleſs the ſaid Edward, although 
often requeſted, &c. hath not yet paid tlie faid one hundred Pounds to the 
ſame Edmund, but hath hitherto altogether refuſed and {till doth refuſe to Pa 
the ſame to him, to the Damage of him the ſaid Edmund of ten Pounds: And 
therefore he brings Suit, c. | 

* And now at this Day, to wit, Monday next after eight Days from the Day 
of St. Hilary in this fame Term, until which Day the ſaid Edward had Leaye 
to imparl to the ſaid Bill, and then to anſwer, &c. before the Lady the Queen 
at Weſtminſter comes as well the ſaid Edmund by his faid Attorney, as the ſaid 
Edward“ by Jobn Tilladam his Attorney; and the ſaid Edward defends the 
Force and Injury when, Sc. and prays Oyer of the Writing Obligatory afore- 
ſaid ; and it is read to him, &c. and he prays alſo Oyer of the Condition of 
the ſame Writing; and it is read to him in theſe Words, to wit, The Condi. 
tion of this Obligation is ſuch, that if the above-bounden Edward Garlict, 
his Heirs, Executors and Adminſtrators, for his and their Parts and Behalf, do 
and ſhall in all Things well and truly ſtand to, obey, abide, perform, fulfil and 
keep the Award, Order, Arbitrement, final End and Determination of Jon Hine 
of the City of Briſtol aforeſaid, Gentleman, and John Packer of the fame 
City, Beli-Founder, Arbitrators, indifferently named, elected and choſen as 
well on the Part and Behalf of the above-bounden Edward Garlick, as of the 
above-named Edmund Winter, to Arbitrate, Award, Order, Judge, and De- 
termine of and concerning all and all Manner of Action and Actions, Cauſe and 
Cauſes of Action, Suits, Bills, Bonds, Specialties, Judgments, Executions, 
Extents, Quarrels, Controverſies, Treſpaſſes, Damages and Demands what- 
ſoever, at any Time or Times heretofore had, made, moved, brought, con- 


ſented, profecuted, done, ſuffered, committed or depending by and between 


the ſaid Parties, or either of them, ſo as the ſaid Award be made in Writing, 
and ready to be delivered to either of the ſaid Parties requiring the fame, on or 
before the eighth Hour in the Afternoon of this preſent Day; but if the faid 
Arbitrators do not make ſuch their Award of and concerning the Prem iſes by 


the Time aforeſaid, That then if the ſaid Eaward Garlick his Executors and 


Adminiſtrators, for his and their Parts and Behalts, do in al! Things well and 


truly ſtand to, obey, abide, perform, fulfil and keep the Award, Order, 
Arbitrement, Umpirage, final End and Determination of Ruver: Godfrey, 


Gentleman, of and concerning the Premiſes, ſo as the ſaid Umpire do make 
his Award or Umpirage of and concerning the Premiſes in Writing, and 
ready to be delivered to either of the ſaid Parties requiring the ſame, on or 
before the eighth Hour in the Afternoon of the Day next enſuing the Date of 


theſe Preſents, then this Obligation to be void, or elſe to remain in full Force, 


Strength and Virtue; which being read and heard, the ſame Edward ſaith that 
the ſaid Edmund ought not to have or maintain his Action aforeſaid thereupon 
againſt him: becauſe he faith that the aforeſaid John Hind and Fobn Packer, 
the Arbitrators in the. Condition aforeſaid named, made no Award, Order, 


Arbitration, Concluſion, final End or Determination of and in the Premiles 


in the ſaid Condition abovementioned, at or before the eighth Hour in the 
Afternoon of the ſaid nineteenth Day of Auguſt in the thirteenth Year above- 
ſaid, being the Day of the Date of the Writing Obligatory aforeſaid : But the 
ſame Edward further faith, that the aforeſaid Robert Godfrey the Umpire in the 
ſame Condition likewiſe named, having taken upon himſelf the Burthen of 


arbitrating of and concerning the * Premiſes in the ſaid Condition above ſpe- 


cified, afterwards and before the eighth Hour in the Afternoon of the Day 
next following the Date of the Writing Obligatory aforeſaid, in the ſame Con- 
dition ſpecified, to wit, at the eighth Hour in the Forenoon of the ſame Day, 
at the City of Briſtol aforeſaid in the County of the ſame City, made his Um- 
pirage in Writing of and concerning the Premiſes aforeſaid, then and there ready 
to be delivered to the Parties aforeſaid in Manner and Form following; that 
is to ſay, that all Suits at Law then depending between the aforeſaid r- 
2 5 cc Ou 


Pleadings to the Caſes. 

a and be no further proſecuted; And that the ſaid Edward Gar: 

00 oor By to the ſaid Edmund Winter, at the then Dwelling Houſe of 

« Samuel Fitſall, ſituate in Caſtle Sireet in Briſtol aforeſaid, the Sum of ten Shit- 

« lings, and the Coſts of Law which the ſaid Edmund Winter had been at in that 

ce Suit; And that after the Payment of the ſaid Sum of ten Shillings in Manner 

« aforeſaid, they the ſaid Edmund Winter and Edward Garlick ſhould give to each 

« other general Releaſes of all Actions, Suits, Controverſies and Demands from 

« the beginning of the World to the nineteenth Day of the then inſtant Auguſt, 

« in common Form; And the ſame Edward further faith, that after making the 

« Umpirage aforeſaid, and before the Day of exhibiting the ſaid Bill of the ſaid- 

« Flmumd, to wit, on the twenty-firſt Day of Auguſt, in the thirteenth Year 

« aforeſaid, at the ſaid Dwelling Houſe of the ſaid Samuel Fii/all, ſituate in 5 

t Coftle Street in Briftcl aforeſaid, he the ſame Edward was ready, and offered Tender and Refuſal; 

« topay to the ſame Edmund then and there being preſent the ſaid ten Shillings, and 

« to ſeal, and as his Deed to deliver to the ſame Edmund a written general Re- 

« leaſe of all Actions, Suits, Controverſies and Demands, from the Begin- 

« nine of the World unto the ſaid nineteenth Day of Auguſt, in the Umpirage 

« aforeſaid mentioned, in common Form; but the ſaid Edmund then and there 

« altogether refuſed to receive or accept the ſaid ten Shillings and the ſaid written 

« Releaſe from the ſaid Edward: And this he is ready to verify: Where- 
fore he prays Judgment if the ſaid Edmund ought to have or maintain his 

e ſaid Action thereupon againſt him, Sc. 


2 * - 


— 


« And the ſaid Edmund ſaith, that he, notwithſtanding any Matters by Replies and ſets forth the 
&« the aforeſaid Edward above in his Plea alledged, ought not to be preclu- Cauſe of Action, and 
« ded from having his ſaid Action thereupon againſt him, becauſe he ſaith that le ing 2 Plaint. 
the ſaid Edward, before the ſaid Time of making the Writing Obliga- 
<« tory aforeſaid, at the City of Briſtol aforeſaid in the County of the ſame 
« City, and within the Juriſdiction of the Court of our ſaid late Lord the 
„King, held at his ſaid City of Briſtol before the Mayor and Aldermen of 
«* the ſame City falſely and maliciouſly had ſaid and publiſhed concerning the 
« ſame Edmund divers, falſe, feigned, ſcandalous and malicious Words; And 
the ſame Edmund, for the obtaining and recovering Damages by Occaſion of 
the ſpeaking and publiſhing of thoſe Words, before the ſaid Time of making . 
the Writing Obligatory * aforeſaid, levied in the ſaid Court of the ſaid late * P. 800 
Lord the King, held at the City of Briſtol aforeſaid before the Mayor and 
. © Aldermen of the City aforeſaid, a certain Plaint againſt the ſaid Edward 


* of a Plea of Treſpaſs upon the Caſe, and thereupon ſuch Proceedings 


* were had, that he the ſame Edmund, at the City of Bri 


. e : gel aforeſaid in the Averment of his Expence 
County of the ſame City, paid, expended and laid out, in the Proſecution in the Suit. | 


* of the aforeſaid Plaint againſt the ſaid Edmund, the Sum of four Pounds 

five Shillings and ten Pence of lawful Money of England, and thereupon 

* the ſame Edmund and Edward for the Determination of that Suit, and all | | 

other Demands whatſoever, afterwards, to wit, on the ſaid nineteenth Day And their Submiſſion to 

of Auguſt in the thirteenth Year of the Reign of the ſaid late Lord the the Award by the ſaid 

King aboveſaid, at the City of Briſtol in the County of the ſame City, by their * 

© ſeveral Writings Obligatory, by each to the other of them mutually ſealed 

and delivered, ſubmitted themſelves to perform and fulfil the Award of 

the aforeſaid John Hinde and Jobn Packer, or for want thereof the Umpi- 

rage of the aforeſaid Robert Godfrey, That is to ſay, the ſaid Edward by 

6 his Writing Obligatory in the ſaid Declaration abovementioned ; and the 

: ſame Edmund in Fact faith, that he the ſaid Edmund after the making of 
the Umpirage aforeſaid by the ſaid Robert, and before the Day of exhi- 


| - biting the ſaid Bill of the aforeſaid Edmund, to wit, on the ſaid twenty- 
rſt Day of Auguſt in the thirteenth Year of the Reign of the ſaid late 
King aboveſaid 


— , at the City of Briſtol aforeſaid in the County of the ſame Notice r 
City, did give Notice to th 4 ran 


5 o the ſaid Edward, that he the aforeſaid Edmund and Requeſt, and Defen- 
un Proſecution of the ſaid Suit had paid and expended the aforeſaid Sum dant's Refuſing to pay. 
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Joinder.“ 


« Demurrer and 
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The End of the Second VOLUME. 


—— —  — — 


3 * — — 
—— —— — — 7· ß 


